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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1941. 


No. 7902. 


VAHRAM CHIMCHIRIAN, Petitioner, 

v. 

GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE. 


Petition to Review Decision of the United States Board of 

Tax Appeals. 


APPENDIX TO BRIEF FOR PETITIONER. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY PETITIONER. 

2 United States Board of Tax Appeals 

Docket No. 97510 

Vahram Chimchirian, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition 

Vahram Chimchirian, petitioner above named, hereby ap¬ 
peals from the determination of the Commissioner of In¬ 
ternal Revenue as set forth in his notice of deficiency dated 
December 19, 1938, and as a basis of his proceeding alleges 
as follows: 
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Jurisdiction of the Board 

1. The petitioner is a non-resident alien individual tem¬ 
porarily residing at 461 Fort Washington Avenue, New 
York City. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit A, was mailed to the petitioner on De¬ 
cember 19, 1938. 

3. The taxes in controversy are income taxes for the years 
1933, 1934, 1935, 1936, 1937 and 1938 and for $308,709.45 
assessed under the provisions of the internal revenue laws 
applicable to jeopardy assessments. The entire deficiency 
is in controversy. 

Assignments of Error 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

' (a) The Commissioner erred in ruling that petitioner had 
any taxable income for the years 1933,1934,1935,1936,1937 
and 193S. 

(b) The Commissioner erred in determining that 
3 petitioner’s net income from sales of merchandise 
within the United States for 1933 was $84,723.99. 

(c) The Commissioner erred in determining that peti¬ 
tioner’s net income from sales of merchandise within the 
United States for 1934 was $130,133.11. 

(d) The Commissioner erred in determining that peti¬ 
tioner’s net income from sales of merchandise within the 
United States for 1935 w T as $27,306.51. 

(e) The Commissioner erred in determining that peti¬ 
tioner's net income from sales of merchandise within the 
United States for 1936 was $100,929.26. 

(f) The Commissioner erred in determining that peti¬ 
tioner’s net income from sales of merchandise within the 
United States for 1937 was $228,543.00. 

(g) The Commissioner erred in determining that peti¬ 
tioner’s net income from sales of merchandise within the 
United States for 1938 was $73,080.00. 
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(h) Even if petitioner had taxable income for the years 
1933-1938 inclusive, which is denied, the Commissioner has 
erred in failing to allow petitioner any deductions for the 
expenses incurred by petitioner during these years. 

(i) Even if petitioner had taxable income for the years 
in question, which is denied, the Commissioner has further 
erred in failing to subtract from the remittances made by 
the New York commission agent to petitioner the cost of 
the goods covered by said remittances. 

4 Statement of Facts 

5. The facts upon which petitioner relies as the basis 
for this proceeding are as follows: 

(a) Petitioner is a non-resident alien and his resided in 
Turkey all his life. 

(b) Petitioner has no office or place of business in the 
United States. 

(c) Petitioner has never been engaged in business within 
the United States. 

(d) Petitioner has never had any fixed or determinable 
annual or periodical income from sources within the 
United States. 

(e) Petitioner during the years in question and since 
1923 has consigned rugs to H. H. Issacoulian, Inc., a domes¬ 
tic corporation in which he has no financial interest. The 
said corporation sold the rugs consigned to it together 
with its other merchandise all under its own name. H. H. 
Issacoulian, Inc. received a stated commission on the sale* 
of the consigned merchandise and remitted the sales price 
less the commission, customs duties and other expenses to 
petitioner at Istanbul, Turkey, 

(f) The American consignee paid the ocean freight, in¬ 
sured the merchandise, entered the merchandise through 
the Customs at the Port of New York, paid the duties, 
warehoused the goods in its own name, sold the merchandise 
to customers under its owm name and had full control of 
the merchandise. 
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(g) No deduction for any expenses of petitioner for the 
taxable years in question has been made by the Commis¬ 
sioner. 

(h) The Commissioner has subtracted from the sums re¬ 
mitted to petitioner by consignee in each year the 

5 declared values of goods imported in that particular 
year instead of deducting from the remittances the 

•> W 

cost of the goods actually sold during that year. 

WHEREFORE, petitioner prays that this Board may 
hear the proceeding and dismiss the deficiency determined 
by the Commissioner or in the alternative to redetermine 
the deficiency. 

HENRY WARD BEER, 
Attorney for Petitioner , 
Office & P. 0. Address, 

No. 29 Broadway, 

New York City. 

Dated March 14, 1939. 

• *•«••**** 

6 Exhibit A 
Office of 

Internal Revenue Agent in Charge 
IT. S. Parcel Post Building 
Upper New York Division 

Treasury Department 
Internal Revenue Service 
New York, N. Y. 

Dec 19 1938 

Mr. Vahram Chimchirian, 

461 Fort Washington Avenue, 

New York, N. Y. 

Sir: 

You are advised that the determination of your income- 
tax liability for the taxable years 1933, 1934, 1935, 1936, 


1937 and period January 1 to October 24, 1938 discloses a 
deficiency of $241,785.14 and $66,924.31 in penalties as 
shown in the statement attached. Said deficiency has been 
assessed under the provisions of the internal-revenue laws 
applicable to jeopardy assessments. 

In accordance with the provisions of existing internal- 
revenue laws, notice is hereby given of the deficiency men¬ 
tioned. 

Within 90 days (not counting Sunday or a legal holiday 
in the District of Columbia as the 90th day) from the date 
of the mailing of this letter, you may file a petition with 
the United States Board of Tax Appeals for a redetermina¬ 
tion of the deficiency. 

Respectfully, 

GUY T. HELVERING, 

Commissioner, 

By 

(Signed) C. B. ALLEN 

Internal Revenue Agent in 
Charge . 

Enclosure: 

Statement. 

7 Statement 

In re: Mr. Vahram Chimchirian, 

461 Fort Washington Avenue, 

New York, N. Y. 


Income Tax Liability 

5% 25% 


Year 

Liability 

Assessed 

Deficiency 

Penalty 

Penalty 

1933 

$22,327.52 

—0— 

$22,327.52 

$1,116.37 

$5,581.88 

1934 

48,302.54 

—0— 

48,302.54 

2,415.12 

12,075.63 

1935 

3,338.50 

—0— 

3,338.50 

166.92 

834.62 

1936 

33,946.26 

—0— 

33,946.26 

1,697.31 

8,486.56 

1937 

115,166.38 

—0— 

115,166.38 

5,758.31 

28,791.59 

Jan. 1 to 






Oct. 24, 






193S 

18,703.94 

—0— 

18,703.94 

—0— 

—0— 

Totals 

$241,785.14 

—0— 

$241,785.14 

$11,154.03 

$55,770.28 
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This determination of your income tax liability lias been 
made upon the basis of information on file. 

Inasmuch as no returns were filed by you, income tax 
returns for the years 1933 to 1937, inclusive, have been 
prepared in accordance with the provisions of Section 3176, 
Revised Statute, and an income tax return for the taxable 
year January 1,193S to October 24,1938 has been prepared 
in accordance with the provisions of Section 146 of the 
Revenue Act of 1938. 

The 25 per cent penalty prescribed in Section 291 of the 
Revenue Act of 1936 and prior acts for failure to file re¬ 
turns has been added for the taxable years 1933 to 1937, 
inclusive. 

A penalty of 5 per cent for negligence has been added 
thereto for the taxable years 1933 to 1937, inclusive, in ac¬ 
cordance with the provisions of Section 293 of the Revenue 
Act of 1936 and prior acts. 

8 Year: 1933 

Adjustments to Xet Income 

Net income as reported (no return filed) —0— 

Unallowable deductions and 
additional income: 

(a) Xet income from sales of merchandise 
within the United States $84,723.99 


Xet income adjusted $84,723.99 

Explanation of Adjustments 

(a) The records of H. H. Issacoulian, Inc., New York 
City, disclose that remittances of $138,418.99 on merchan¬ 
dise shipped to the United States on consignment and sold 
in this country were made to you during the taxable year 
1933. The records of the United States Customs Authori¬ 
ties disclose that you imported merchandise in 1933 with a 
declared value of $53,695.00. It is therefore held that the 
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difference of $84,723.99 represents profit and is taxable in¬ 
come to vou for the vear 1933. 


Computation of Tax 

Net income adjusted (subject to Surtax) 
Less: Personal Exemption 


$84,723.99 

1,000.00 


Net income subject to normal tax $83,723.99 

Normal tax at 4% on $ 4,000.00 $160.00 

Normal tax at 8% on $79,723.9.9 6,377.92 

Surtax on $84,723.99 15,789.60 


Correct income tax liability 

* 

Income tax assessed 


$22,327.52 


Deficiency of income tax $22,327.52 

25% penalty as provided by Section 291 of the 

Revenue Act of 1932 5,581.88 

5% penalty as provided by Section 293 of the 

Revenue Act of 1932 1,116.37 


Deficiency of income tax and penalties $29,025.77 

9 Year: 1934 

Adjustments to Net Income 

Net income as reported (no return filed) —0— 

Unallowable deductions and additional income: 

(a) Net income from sales of merchandise 

within the United States $130,133.11 


Net income adjusted $130,133.11 

Explanation of Adjustments 

(a) The records of H. H. Issacoulian, Inc., New York 
City, disclose that remittances of $282,514.11 on merchandise 
shipped to the United States on consignment and sold in this 
country were made to you during the taxable year 1934. 
The records of the United States Customs Authorities dis¬ 
close that you imported merchandise in 1934 with a declared 
value of $152,381.00. It is, therefore, held that the differ- 
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ence of $130,133.11 represents profit and is taxable income 
to you for the year 1934. 

Computation of Tax 

Net income adjusted $130,133.11 

Less: Personal Exemption 1,000.00 

Balance (surtax net income) $129,133.11 

Less: Earned income credit (10% of $3,000.00) 300.00 


Net income subject to normal tax 
Normal tax at 4% on $128,833.11 
Surtax on $129,133.11 


$128,833.11 

$5,153.32 

43,149.22 


Correct income tax liability 
Income tax assessed 


$ 48,302.54 


Deficiency of income tax (brought for¬ 
ward) ' $ 48,302.54 

10 25% penalty as provided by Section 291 

of the Revenue Act of 1934 12,075.63 

o% penalty as provided by Section 293 of the 

Revenue Act of 1934 2,415.12 


Deficiency of income tax and penalties $62,793.29 

Year: 1935 

Adjustments to Net Income 

Net income as reported (no return filed) —0— 

Unallowable deductions and additional income: 

(a) Net income from sales of merchandise 

within the United States $27,306.51 


Net income adjusted $27,306.51 

Explanation of Adjustments 

(a) The records of H. H. Issacoulian, Inc., New York 
City, disclose that remittances of $275,472.51 on merchan¬ 
dise shipped to the United States on consignment and sold 
in this country were made to you during the taxable year 
1935. The records of the United States Customs Authori- 




9 


tics disclose that you imported merchandise in 1935 with a 
declared value of $248,166.00. It is, therefore, held that the 
difference of $27,306.51 represents profit and is taxable in¬ 
come to you for the year 1935. 

Computation of Tax 


Net income adjusted $27,306.51 

Less: Personal Exemption 1,000.00 

Balance (surtax net income) $26,306.51 

Less: Earned income credit (10% of $3,000.00) 300.00 

Net income subject to normal tax $26,006.51 


11 Normal tax at 4% on $26,006.51 $1,040.26 
Surtax on $26,306.51 2,298.24 


Correct income tax liability 
Income tax assessed 


Deficiency of income tax 
25% penalty as provided by Section 291 of the 
Revenue Act of 1934 

5% penalty as provided by Section 293 of the 
Revenue Act of 1934 


Deficiency of income tax and penalties 

Year: 1936 

Adjustments to Net Income 

Net income as reported (no return filed) 

Unallowable deductions and additional income: 

(a) Net income from sales of merchandise 

within the United States $100,929.26 

Net income adjusted $100,929.26 

Explanation of Adjustments 

(a) The records of II. II. Issacoulian, Inc., New York 
City, disclose that remittances of $344,254.26 on merchan¬ 
dise shipped to the United States on consignment and sold 
in this country were made to you during the taxable year 
1936. The records of the United States Customs Authori- 


$3,338.50 
— 0 — 

$3,338.50 

834.62 

166.92 

$4,340.04 

— 0 — 
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ties disclose that you imported merchandise in 1936 with a 
declared value of $243,325.00 (declared customs values 
$30S,325.00 less exports of $65,000.00). It is therefore held 
that the difference of $100,929.26 represents profit and is 
taxable income to you for the year 1936. 

12 Computation of Tax 

Xet income adjusted 
Less: Personal Exemption 


Balance (surtax net income) 

Less: Earned income credit (10% of $3,000.00) 


$100,929.26 

1,000.00 


$ 99,929.26 
300.00 


Xet income subject to normal tax $ 99,629.26 

Xormal tax at 4% on $99,629.26 $3,9S5.17 

Surtax on $99,929.26 29,961.09 


Correct income tax liability 
Income Tax assessed 


$ 33,946.26 


Deficiency of income tax $ 33,946.26 

25% penalty as provided by Section 291 of the 

Revenue Act of 1936 S,4S8.56 

5% penalty as provided by Section 293 of the 

Revenue Act of 1936 1,697.31 


Deficiency of income tax and penalties $44,130.13 

Year: 1937 

Adjustments to Xet Income 

Xet income as reported (no return filed) —0— 

Unallowable deductions and additional income: 

' (a) Xet income from sales of merchandise 

within the United States $228,543.00 


Net income adjusted $228,543.00 

13 Explanation of Adjustments 

(a) The records of II. II. Issacoulian, Inc., Xew York 
City, disclose that remittances of $459,273.00 on merchan¬ 
dise shipped to the United States on consignment and sold 
in this country were made to you during the taxable year 
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1937. The records of the United States Customs Authori¬ 
ties disclose that you imported merchandise in 1937 with a 
declared value of $230,730.00. It is therefore held that the 
difference of $228,543.00 represents profit and is taxable 


income to you for the year 1937. 

Computation of Tax 

Net income adjusted $228,543.00 

Less: Personal Exemption 1,000.00 

Balance (surtax net income) $227,543.00 

Less: Earned income credit (10% of $3,000.00) 300.00 

Net income subject to normal tax $227,243.00 

Normal tax at 4% on $227,243.00 $9,089.72 

Surtax on $227,543.00 106,076.66 

Correct income tax liability $115,166.38 

Income tax assessed —0— 


Deficiency of income tax $115,166.38 

25% penalty as provided by Section 291 of the 

Revenue Act of 1936 28,791.59 

5% penalty as provided by Section 293 of the 

Revenue Act of 1936 5,758.31 


Deficiency of income tax and penalties $149,716.28 

Period: January 1, 1938 to October 24, 1938 
Adjustments to Net Income 

Net income as reported (no return filed) —0— 

Unallowable deductions and additional 
income: 

14 (a) Net income from sales of merchan¬ 
dise within the United States $73,080.00 

Net income adjusted $73,080.00 

Explanation of Adjustments 

(a) The records of II. II. Issacoulian, Inc., New York 
City, disclose that remittances of $S5,370.00 on merchandise 
shipped to the United States on consignment and sold in 
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this country were made to you during the taxable period 
January 1, 1938 to October 24, 1938. The records of the 
United States Customs Authorities disclose that you im¬ 
ported merchandise during that period with a declared 
value of $12,290.00. It is therefore held that the difference 
of $73,080.00 represents profit and is taxable income to you 
for the taxable period January 1, 1938 to October 24, 1938. 


Computation of Tax 

Net income adjusted $73,0S0.00 

Less: Personal Exemption (10/12 of $1,000.00) 833.33 

Balance (surtax net income) $72,246.67 

Less: Earned income credit (10% of $3,000.00) 300.00 

Net income subject to normal tax $71,946.67 

Normal tax at 4% on $71,946.67 $2,S77.S7 

Surtax on $72,246.67 15,826.07 

Correct income tax liability $18,703.94 

Income tax assessed —0— 

Deficiency of income tax $18,703.94 

15 Answer 


Comes now the respondent, by his attorney, J. P. Wen- 
chel, Chief Counsel, Bureau of Internal Revenue, and for 
answer to the petition in the above-stated case, admits and 
denies as follows: 

1. Admits that the petitioner is an alien residing at 461 
Fort Washington Avenue, New York City. Denies the re¬ 
maining allegations in paragraph 1. 

2. Admits the allegations in paragraph 2. 

3. Admits that the taxes and additions thereto which are 
in controversy, and have been assessed, as set forth in the 
Statement attached to the deficiency notice, are in the sum 
of $308,709.45. 

4. (a) to (i), inclusive. Denies that the Commissioner 
erred as alleged in the correspondingly numbered and desig¬ 
nated paragraphs of the petition. 
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5. (a) to (h), inclusive. Denies the material allegations 
in the correspondingly numbered and designated para¬ 
graphs of the petition. 

6. Denies generally and specifically each and every mate¬ 
rial allegation in the petition not herein admitted, qualified, 

or denied. 

16 Wherefore, it is prayed that the Commissioner’s 
determination be approved and that the relief prayed 

for by petitioner be denied. 

J. P. WENCHEL 
ECA 

Chief Counsel , 

Bureau of Internal Revenue. 

Of Counsel: 

E. O. NANSOX, Division Counsel. 

J. R. JOHNSTON, Special Attorney. 

Bureau of Internal Revenue. 

cle:5/l/39 

17 United States Board of Tax Appeals 

Vahram Chimchirian, Petitioner 
v. 

Commissioner of Internal Revenue, Respondent. 
Docket No. 97510. Promulgated November 29, 1940. 

1. Petitioner, a nonresident alien individual engaged in 
the exporting of rugs from Turkey to the United States for 
sale here through a resident commission merchant, must pay 
income taxes on the proceeds of the sales for the years 1933, 
1934, and 1935. Secs. 211 (a), 212 (a), and 119 (e), Revenue 
Acts of 1932 and 1934. 

2. Section 211 of the Revenue Act of 1936, exempting per¬ 
sons in the situation of petitioner from income tax, has no 
retroactive application. 

3. Penalties for failure to file returns and for negligence 
must be sustained, the first being mandatory and the tax- 
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payer having offered, as to the second, no proof that the 
deficiencies were not dne to his negligence or intentional 
disregard of rules and regulations. Revenue Acts of 1932 
and 1934, secs. 291 and 293. 

Henry Ward Beer, Esq., for the petitioner. 

Harold F. Noneman, Esq., for the respondent. 

This is a proceeding to redetermine deficiencies in income 
taxes and penalties in the amounts indicated for the follow¬ 
ing vears: 


5% 25% 


Year 

Deficiency 

penaltv 

penalty 


. $22,327.52 

$1,116.37 

$5,581.88 

1934 . 

. 48,302.54 

2,415.12 

12,075.63 


. 3,338.50 

166.92 

834.62 

1936 . 

. 33,946.26 

1,697.31 

8,486.56 

1937 . 

. 115,166.38 

5,758.31 

28,791.59 


Jan. 1 to Oct. 24,193S. 18,703.94 


Total. 241,785.14 11,154.03 55,770.28 

The 25 percent penalty was imposed pursuant to section 
291 of the Revenue Acts of 1932 to 1936, inclusive, for fail¬ 
ure to file returns, and the penalty of 5 percent was imposed 
for negligence in accordance with the provisions of section 
293 of the Revenue Acts of 1932 to 1936, inclusive. 

Respondent has conceded that petitioner is not liable with 
respect to the years 1936 and 1937 and the period 
IS from January 1 to October 24, 1938. The issue is 
whether petitioner, a nonresident alien individual en¬ 
gaged in the exporting of rugs from Istanbul, Turkey, to 
the United States for sale on consignment, is taxable in re¬ 
spect of the proceeds of such sales which were transmitted 
to him by his resident commission merchant. The facts were 
stipulated and are found accordingly. 

Findings of Fact. 

Petitioner is a resident of Istanbul, Turkey, where he has 
resided continuously for the past 30 years, and is a citizen of 
the Kingdom of Italy. From 1921 to 1938 petitioner was 
an exporter of rugs and raw fur skins from Turkey to vari- 
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ous parts of the world. During that period, petitioner 
shipped rugs and furs to the United States and all ship¬ 
ments made by him to this country were on consignment to 
H. H. Issacoulian, Inc. (hereinafter referred to as the com¬ 
mission merchant), of New York City, for sale by the latter 
company. From the sales made by the commission mer¬ 
chant, that corporation subtracted commissions of 7 percent 
on rugs and 4 percent on furs and remitted to petitioner 
the proceeds of the sales, less its commissions and expenses. 
It received no other remuneration. Until the time of the 
sale of the rugs shipped by petitioner to the commission 
merchant, the rugs remained the property of petitioner. 

The commission merchant is a domestic corporation, with 
its place of business in New York City, and it is engaged 
there in the importation and sale of rugs and furs. All mer¬ 
chandise received by it from petitioner was delivered 
through the United States Customs at the port of New York 
on the consignment form of invoices as provided by the 
United States customs laws. The commission merchant en¬ 
tered the goods in the Customs as consigned merchandise, 
with petitioner’s name appearing as consignor. But it paid 
the duties on the consigned merchandise and it warehoused 
such merchandise in its own name. 

The commission merchant sold the merchandise consigned 
from petitioner as its own merchandise in its own name in 
the same manner as it sold merchandise owned by it. It 
handled all the sales and fixed the prices without consulta¬ 
tion with petitioner. Petitioner exercised no control over 
sales made by the commission merchant. The latter trans¬ 
ferred title to purchasers, invoiced sales, and collected the 
price from the purchasers in its own name and never in the 
name of petitioner. 

H. H. Issacoulian is president of the commission merchant 
and is a brother-in-law of petitioner. Petitioner has never 
had an office or place of business in the United States, has 
never had his name on any office door or entrance to 
19 the place of business of the commission merchant, and 
has made only one visit to the United States in all his 
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life, to wit, in 1938. Following that visit he returned to 
Turkey and was there at the date of the commencement of 
this proceeding. 

Petitioner’s relationship with the commission merchant 
during the entire period 1921 to 1938 was that of consignor- 
consignee. Petitioner has never had an interest in the com¬ 
mission merchant as an officer, director, or stockholder or 
in any other capacity. Xo written agreement has ever ex¬ 
isted between the commission merchant and the petitioner 
with respect to the consignment of merchandise by the 
petitioner to the former. Petitioner never was in an em¬ 
ployer-employee relationship with anyone in the United 
States and has never paid wages or salaries to anyone in this 

countrv. Petitioner filed no returns for anv of the vears 
* *> * 

here involved. The returns were prepared and filed on be¬ 
half of petitioner by respondent, under section 3612 of the 
Internal Revenue Code. 

Opinion 

Leech: Respondent has conceded that petitioner is not 
taxable in respect of income for the years 1936 and 1937 and 
for the period January 1 to October 24, 1938. The only 
issue submitted is, then, whether petitioner, a nonresident 
alien individual, is taxable upon income received during 
1933, 1934, and 1935 from the sale of rugs on consignment 
through a commission merchant located within the United 
States, where such rugs were purchased by buyers here. 

The reason for respondent’s concession as to 1936 and 
1937 and part of 1938 is that, in section 211 of the Revenue 
Act of 1936, Congress, convinced of the impracticability of 
the system for taxing nonresident aliens, created a new tax¬ 
ing scheme for such persons. Report of Committee on 
Finance (S. Rept. Xo. 2156, 74th Cong., 2d sess.). The 
essence of the new scheme was that nonresident alien indi¬ 
viduals having no office or place of business in this country 
should be taxed at a rate of 10 percent on their income from 
United States sources in so far as that income consisted of 
interest, dividends, salaries, rents, etc., “or other fixed or 
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determinable annual or periodical gains, profit and in¬ 
come”; and that nonresident aliens engaged in trade or 
business or having a place of business here should be taxed 
like everyone else. “Engaged in trade or business within 
the United States” was defined, however, so as not to “in¬ 
clude the effecting of transactions within the United States 
in stocks, securities or commodities through a resident 
broker, commission agent or custodian.” 

In other words, from 1936 onward, persons in the situa¬ 
tion of petitioner were exempt from Federal income 
tax. 

20 Petitioner, arguing from respondent’s concession 
and reiving whollv on Union Internationale De Place- 
merits v. Iloey, 96 Fed. (2d) 591, takes the position that sec¬ 
tion 211, especially section 211 (b) of the Revenue Act of 
1936, is a mere clarification of existing law and that he is to 
be similarly exempted as to 1933,1934, and 1935. 

The Report of the Committee on Finance, supra , after 
adverting to the unsatisfactory system for taxing nonresi¬ 
dent aliens, does recommend “amendments to section 211 
(b) of the House Bill which are intended to clarify the 
meaning of the phrase ‘engaged in trade or business in the 
United States’.” The Circuit Court of Appeals for the 
Second Circuit, in Union Internationale De Placements v. 
Iloey, supra , relies on that committee report to support its 
holding that a foreign corporation, situated similarly to 
petitioner, is not liable for capital stock tax for the years 
1933 to 1935, inclusive. But, right or wrong, that conclusion 
is not decisive of the present issue. 

Petitioner’s tax liability for the years 1933 to 1935, in¬ 
clusive, is governed primarily, of course, by the Revenue 
Acts of 1932 and 1934. Section 211 (a) of the Revenue Act 
of 1932 reads as follows: “In the case of a nonresident 
alien individual who is not a resident of a contiguous coun¬ 
try, the normal tax shall be 8 per centum of the amount of 
the net income in excess of the credits against net income 
allowed to such individual.” Section 212 (a) provides: 
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‘*In the ease of a nonresident alien individual gross income 
includes only the gross income from sources within the 
United States.” Section 211 (a) of the Revenue Act of 
1934 is worded identically with section 212 (a) of the Reve¬ 
nue Act of 1932. The two acts define ‘‘gross income from 
sources within the United States” in the same terms, in 
section 119 (e), of which the pertinent part is as follows: 

* * * Gains, profits and income derived from the purchase 
of personal property within and its sale without the United 
States or from the purchase of personal property without 
and its sale within the United States, shall be treated as 
derived entirely from sources within the country in which 
sold # * # . [Emphasis supplied.] 

The sales of petitioner’s personal property, to wit, rugs, 
upon the gain from which the contested deficiencies and 
penalties arose, took place in this country. That is the 
stipulation, and the law. New York Personal Property 
Law, § 99 (Uniform Sales Act, $ 18); 4 Williston on Con¬ 
tracts, 1035-6. As to those transactions, petitioner is 
thus precisely within the terms of the statute and, in 1933, 
1934, and 1935, derived income from sources within the 
United States, upon which he must pay the taxes and pen¬ 
alties claimed for those vears. 

There is nothing, either in Union Internationale De Place¬ 
ments v. Iloey, supra, or in the legislative history of 
21 the Revenue Act of 1936 to disturb this conclusion. 

In the case cited, the court ruled that the capital stock 
tax there sought to be imposed upon a nonresident corpora¬ 
tion was an excise tax upon the privilege of doing business. 
The carrying on of business in the United States was hence 
an essential prerequisite to that taxpayer’s liability. But 
we know of no authority for the proposition that, prior to 
1936, a nonresident alien individual had to be engaged in 
business here in order to be taxed. Indeed, all the implica¬ 
tions of the authorities are to the contrary. See Askania 
Werke A. G., 33 B. T. A. 875; reversed on other grounds, 
96 Fed. (2d) 717; Aktieselskahet Det Ostasiatiske Kom- 
pagni, 19 B. T. A. 294; Hubert de Stuers, 26 B. T. A. 201. 
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So far as the legislative history of section 211 of the Reve¬ 
nue Act of 1936 is concerned, it is plain to us, and we have 
already held, that that section made a clean break with 
existing law. Zander & Cia, Ltd., 42 B. T. A. 50. 1 That 
being so, even assuming the constitutionality of a retroac¬ 
tive statute, it would require convincing evidence of Con¬ 
gressional intention of retroactive application to support 
petitioner’s position. Lynch v. Turrish, 247 U. S. 221; 
JIassett v. Welch, 303 U. S. 303. Such evidence is wholly 
absent here. 

Petitioner argues on brief that “not a shred of authoritv 
exists” for the position we take here. In making this con¬ 
tention he has overlooked the express, unmistakable, un¬ 
ambiguous language of the Revenue Acts of 1932 and 1934. 

The penalty for failure to file returns, in the amount of 
2.3 percent of the tax due, is mandatory where no return 
is filed by the taxpayer, and respondent’s action in imposing 
it for 1933, 1934, and 1935 is sustained. We also sustain 
his imposition of the 5 percent negligence penalty for those 
three years, petitioner having offered no proof to show that 
he was not negligent in his tax conduct or that he did not 
intentionally disregard rules and regulations. 

As to the' years 1933 , 1934 , and 1933 , decision 
will be entered for respondent. As to the years 
1936 and 1937 and the period January 1 to Oc¬ 
tober 24 , 1938 , decision will be entered for peti¬ 
tioner. 

#••••*#•#* 


1 Sec also 1939 Cumulative Supplement to Paul & Mertons, Law of Federal 
Income Taxation, pars. 37.15 A to 37.15 K, inclusive. 
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22 Vahram Chimchiriax, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 97510 
Decision 

Pursuant to the determination of the Board, as set forth 
in its Findings of Fact and Opinion promulgated Novem¬ 
ber 29, 1940, it is 

Ordered and Decided: That there are deficiencies in in¬ 
come tax due from this petitioner for the taxable years 1933, 
1934 and 1935 in the respective amounts of $22,327.52, 
$48,302.54 and $3,338.50, with 5 per cent penalties for the 
same years in the respective amounts of $1,116.37, $2,415.12 
and $166.92 and 25 per cent penalties for the same years in 
the respective amounts of $5,581.88, $12,075.63 and $834.62; 
that there are no deficiencies in income tax for the taxable 
years 1936, 1937 and January 1 to October 24, 1938; and 
that there are no penalties due for the year 1937. 

(Signed) J. RUSSELL LEECH, 

Member. 

********** 

23 Comes now the petitioner, Vahram Chimchirian, by 
his attorney, Henry Ward Beer, Esq., and moves that 

the Board grant a rehearing and a reopening of the above 
entitled cause decided adversely to petitioner for the years 
1933,1934 and 1935 on December 3,1940, on the ground that 
the decision herein rendered, if permitted to stand, will con¬ 
stitute an erroneous and incorrect imposition of an arbi¬ 
trary determination by the Commissioner of the taxes al¬ 
legedly due by petitioner; and in support thereof 
respectfully shows the following: 

1) In the petition filed with this Board by petitioner on 
March 15, 1939 appealing from the determination of the 
Commissioner of Internal Revenue as set forth in his notice 
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of deficiency, dated December 19, 1938, petitioner assigned 
as errors: 


24 “(b) The Commissioner erred in determining that 

petitioner’s net income from sales of merchandise 
within the United States for 1933 was $84,723.99. 

(c) The Commissioner erred in determining that peti¬ 
tioner’s net income from sales of merchandise within the 
United States for 1934 was $130,133.11. 

(d) The Commissioner erred in determining that peti¬ 
tioner’s net income from sales of merchandise within the 
United States for 1935 was $27,306.51. 

(h) Even if petitioner had taxable income for the years 
1933-1938 inclusive, which is denied, the Commissioner has 
erred in failing to allow petitioner any deductions for the 
expenses incurred by petitioner during these years. 

(i) Even if petitioner had taxable income for the years in 
question, which is denied, the Commissioner has further 
erred in failing to subtract from the remittances made by 
the New York commission agent to petitioner the cost of 
the goods covered by said remittances.” 

and in his statement of facts, petitioner also declared: 


“(g) No deduction for any expenses of petitioner for the 
taxable years in question has been made by the Commis¬ 
sioner. 

(h) The Commissioner has subtracted from the sums re¬ 
mitted to petitioner by consignee in each year the declared 
values of goods imported in that particular year instead 
of deducting from the remittances the cost of the goods 
actually sold during that year.” 

2. No evidence was, however, presented to the Board at 
the hearing because on the date of the hearing held before 
Hon. J. Russell Leech, on March 4, 1940, the taxpayer was 
in Turkey, the country of his residence, and since a state of 
war existed in Europe at that time it was dangerous for tax¬ 
payer to come to this country to testify. 
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25 3. It was thereupon determined to proceed by a 
stipulation of facts directed not to the determination 

of taxpayer’s net income but confined to the determination 
of the legal question of the taxability of an alien in tax¬ 
payer’s position. 

4. There being no precedent at the time the stipulation 
was entered into, holding an alien in taxpayer’s position 
taxable and the determination of the Commissioner repre¬ 
senting a wliollv unusual attitude under the circumstances, 
the stipulation was devoted solely to the question of law 
involved. 

5. The Commissioner’s determination of the taxpayer’s 
hot income is admittedly capricious and arbitrary for the 
several reasons shown below and even if as the Board has 
now held, the taxpayer is taxable for the years 1933, 1934 
and 1935, the Board should grant taxpayer an opportunity 
to prove his true net income for the said years. 

6. The first obvious proof of the unreasonableness of the 
Commissioner’s determination is that although he claims 
that rugs of a declared value of $454,242.00 were shipped 
into this country in the years 1933, 1934 and 1935 bv tax- 
payer, the Commissioner has made no attempt to allow 
taxpayer any deductions for his expenses of carrying on 
his business in the said years, which on the face of it is 

most unjust. 

26 7. The Commissioner’s determination is further 
most unfair in that in arriving at what he declares to 

be taxpayer’s net income he has substracted from the re- 
inittances made to taxpayer by the American consignee in 
the year 1933 the declared value of the rugs shipped to the 
consignee by the taxpayer in said year and has done like¬ 
wise for the years 1934 and 1935. 

! 8. The method followed by Commissioner overlooks the 
balance due to taxpayer for rugs shipped to the consignee 
prior to 1933. The balance then on consignee’s books as 
owing to consignor would in itself wipe out any possibility 
of income for the year 1933 on the basis of the method used 
by the Commissioner. 
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9. Furthermore, in subtracting from the remittances 
made by the American consignee, the declared value of the 
rugs shipped by taxpayer to the consignee, the Commis¬ 
sioner has disagreed with another department of the gov¬ 
ernment, namely the Bureau of Customs which decided that 
the values of the rugs should have been more than their 
declared value. Were the values placed on the rugs by the 
Bureau of Customs used by the Commissioner of Internal 
Revenue, no taxes would be due by taxpayer. Surely peti¬ 
tioner should not be a victim of the disagreement between 
the government departments. 

27 10. In the interest of fairness and justice to one 

alien out of the millions who have done business sim¬ 
ilarly to him by shipping goods to this country from all over 
the world on consignment through our Customs without 
being called upon to pay a tax, the Board should grant 
petitioner a rehearing and a reopening of the case so that 
even if he is taxable, evidence can be submitted under para¬ 
graphs 6, 7, S and 9 herein to prove taxpayer’s true net 
income and thus overcome the Commissioner’s fanciful and 
arbitrarv figures. 

11. This motion is made without prejudice to petitioner’s 
right to seek review in the Circuit Court of Appeals from 
the Board’s decision on the question of law that petitioner 
is taxable for the years 1933, 1934 and 1935. Furthermore, 
if this motion is denied and petitioner is given no oppor¬ 
tunity to submit evidence with respect to the proper deter¬ 
mination of his net income, the Circuit Court of Appeals 
would not have before it evidence vital to the protection 
of petitioner’s rights. 

12. This motion is made in good faith and not for the 
purpose of delay. 

Wherefore, petitioner prays that this motion for rehear¬ 
ing and a reopening of the case be granted to the end and 
purpose that petitioner may submit evidence to prove the 
incorrectness of the Commissioner’s determination of peti- 
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tioner’s net income, saving all his rights to appeal to 
28 the Circuit Court of Appeals from an adverse deci¬ 
sion of any taxes due. 

Dated: December 31, 1940. 

Respectfully submitted, 

HENRY WARD BEER, 
Attorney for Petitioner , 

Office & P. 0. Address, 

No. 29 Broadway, 

New York Citv. 

v 

#*##*##**« 

37 It is Hereby Stipulated by and between the parties 
hereto by their respective attorneys that the follow¬ 
ing facts shall be taken to be true provided, however, that 
this stipulation shall be without prejudice to the right of 
either party to introduce other and further evidence not 
inconsistent with the facts herein stipulated. 

1. Yah ram Chimchirian, petitioner, is a resident of Istan¬ 
bul, Turkey, where he has resided continuously for the past 
thirty years. Petitioner’s address is Bebek, Istanbul. 

' 2. Petitioner is a citizen of the Kingdom of Italv. 

3. From 1921-1936, petitioner was an exporter of rugs 
and raw fur skins from Turkey to various parts of the 
world. 

1 4. From about 1921-193S, petitioner shipped rugs and 
furs to the United States and all shipments made by him 
to the United States were on consignment to H. H. Issac- 
oulian, Ine., of 245 Fifth Avenue, New York City, for sale 
by the latter company. 

38 5. From the sales made by H. H. Issacoulian, Inc., 
that corporation subtracted regular commissions of 

seven (~ c /< ) percent on rugs and four (4%) percent on furs 
and remitted to petitioner the proceeds of the sales less its 
commissions and expenses. 

6. H. H. Issacoulian, Inc. is a domestic corporation with 
its place of business at 245 Fifth Avenue, New York City, 
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where it is engaged in the importation and sale of rugs. It 
was also engaged in the past and up to 1937 in the sale of 
furs. 

7. II. H. Issacoulian, Inc., during the period in question, 
imported most of its rugs directly from Persia through 
resident buyers. 

8. All merchandise received bv H. H. Issacoulian, Inc. 
from petitioner was delivered through the United States 
Customs at the Port of New York on the consignment form 
of invoice as provided by the United States Customs laws. 

9. H. H. Issacoulian, Inc. entered the goods in the Cus¬ 
toms as consigned merchandise with petitioner’s name ap¬ 
pearing as consignor. 

10. H. H. Issacoulian, Inc. paid the duties on the con¬ 
signed merchandise. 

11. H. H. Issacoulian, Inc. warehoused the consigned mer¬ 
chandise in its name. 

12. H. H. Issacoulian, Inc. sold the consigned merchan¬ 
dise from petitioner as its own merchandise in its own name 
in the same manner as it sold merchandise owned 

by it. 

39 13. All of the sales of petitioner’s merchandise on 

consignment in the United States were made by H. 
H. Issacoulian, Inc. at pricers fixed by H. H. Issacoulian, 
Inc. at the times of sales without consultation with peti¬ 
tioner. 

14. Petitioner exercised no control over sales as made bv 

•> 

H. H. Issacoulian, Inc. 

15. H. H. Issacoulian, Inc. made the sales, transferred 
title to purchasers, invoiced sales, collected the price from 
the purchasers all in its own name and never in the name 
of petitioner. 

16. H. H. Issacoulian is president of H. H. Issacoulian, 
Inc., and a brother-in-law of petitioner and is acquainted 
with him and his affairs. If called, H. H. Issacoulian would 
testify as follows: 
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(a) Petitioner at no time lias ever had an office or place 
of business in the United States. 

(b) Petitioner has never had his name on any office door 
or entrance to the place of business of H. H. Issacoulian, 
Inc. 

(c) Petitioner made only one visit to the United States 
in all his life and that was when he came to this country 
as an alien in April, 1938. Petitioner returned to Turkey 
in 1939 and he is there now. 

(d) Petitioner’s relationship with H. H. Issacoulian, Inc. 
'daring all said time between 1921-1938 was that of con- 
1 signor-consignee. At no time has petitioner ever had any 
interest in H. H. Issacoulian, Inc. as an officer, director or 

stockholder or in any other capacity. 

40 (e) No written agreement has ever existed between 

H. H. Issacoulian, Inc. and petitioner with respect to 
the consignment of merchandise by petitioner to II. II. 
Issacoulian, Inc. All dealings between them were as are 
herein set forth. 

(f) During all said time between 1921-1938, H. H. Issa- 
coulian, Inc. was petitioner's commission broker and never 
received any remuneration other than its regular commis¬ 
sions of seven (7%) percent on sales of rugs and four (4%) 
percent on sales of furs. 

(g) Petitioner never was in an employer-employee rela¬ 
tionship with anyone in the United States, and petitioner 
never paid wages or salaries to anyone in this country. 

Dated: March 2, 1940. 

HENRY WARD BEER 
Attorney for Petitioner 

• **••**•*# 
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Petitioner, 


G r y T. 


Hri.vf.hixc;, Commissioner of Internal Revenue, 

Respondent. 


Ox Petition to Review. 


BRIEF FOR PETITIONER. 


Jurisdictional Statement. 


This brief is filed in support of a petition to review a 
decision of the Board of Tax Appeals. 

The petitioner, Vahram Chimchirian, is a non-resident 
alien, a citizen of the Kingdom of Italy and is, and has 
been for over thirty years a resident of Istanbul, Turkey. 
Petitioner never had an office, place of business or per¬ 
manent residence in the United States, nor was he ever 
outraged in business in the United States. 

Petitioner filed no federal income tax returns for the 
years 1933, 1934, 1935 or for any other years. 

The Commissioner of Internal Revenue by jeopardy 
assessments determined alleged deficiencies in income taxes 
against petitioner for the taxable years 1933, 1934, 1935, 
1936,1937 and January 1 to October 24,1938, in the respec¬ 
tive amounts of $22,327.52, $48,302.54, $3,338.50, $33,946.26, 
$115,166.38 and $18,703.94, with 5 percent penalties for the 
years 1933 to 1957 inclusive, in the respective amounts of 
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$1,116.37, $2,415.12, $166.02, $1,607.31 ami $3,738.31, and 
with 25 percent penalties for the years 1033 to 1037 in¬ 
clusive, in the respective amounts ot‘ $5,581.88, $12,075.63, 
$834.62, $8,486.56, and $28,701.50. On December 10, 1038, 
the Commissioner sent to petitioner by registered mail a 
notice of said deficiencies. 

On March 15, 1030, and within the time provided by law. 
petitioner filed a petition for review from the said notice 
of deficiencies with the Tinted States Board of Tax 
Appeals. The ease was in due course submitted to the 
Board on a stipulation of facts for its findings and deci¬ 
sion. On November 20, 1040, the Board promulgated its 
findings of fact and opinion in said proceeding, and on 
December 3rd, 11)40, entered a judgment and final order of 
redetermination wherein and whereby it ordered and de¬ 
cided that there were deficiencies in petitioner's income 
taxes for the years 1033, 1034 and 1035, in the respective 
amounts of $22,327.52, $48,302.54 and $3,338.50, with 
5 percent penalties for the same years, in the respective 
amounts of $1,116.37, $2,415.12 and $166.02 and 25 percent 
penalties for the same years, in the respective amounts of 
$5,581.88, $12,075.63 and $834.62, and further ordered 
and decided that there were no deficiencies in income taxes 


for the taxable years 1036, 1037 and .January 1 to October 
24, lOSS.^t 

On January 2, 1041, and within the time provided by 
the Rules of the Board of Tax Appeals, petitioner filed 
with the Board his motion for rehearing and to reopen 
the cause, in which he sought leave to reopen the case 
for the purpose of introducing evidence as to the ex¬ 
penses incurred by him in carrying on his business in the 
years 1033, 1034 and 1035 and to prove that the Com¬ 
missioner's determination of net income for said years 
was capricious and arbifraf^\* l^itioner’s motion for 
rehearing and to reopen the cause was denied by the 
Board on January 3, 1041, without opinion. 

On April 1, 1041 and within the time provided by law, 
petitioner filed with the Board his petition for review by 
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this Court of the Board’s decision upholding the Commis¬ 
sioner’s determination of petitioner’s income taxes for the 
years 1933, 1934 and 1935. 

Thereafter, and on May 5, 1941, a certified transcript 
of the record was filed herein. By stipulation signed by 
the attorneys for the parties hereto on May 27, 1941 and 
filed with this Court on the same day, petitioner’s time to 
serve and file his brief was extended to September 1, 1941 
and respondent’s time to serve and file his answering 
brief was extended to October 1, 1941. 


Statement of Case. 


The facts controlling the instant case were stipulated 
by the parties and the stipulation is a part of the 
record filed with this Court. No attempt was made before 
the Board to submit evidence that would disprove the 
Commissioner’s income figures or to prove deductions 
therefrom. Petitioner was at the time of the hearing 
in Turkey, the country of his residence, and the existence 
of a state of war made travel hazardous, if not impossible. 
Petitioner argued that no tax liabilitv existed for the 
years in question. But in a motion for a rehearing and to 
reopen cause, petitioner sought from the Board an oppor¬ 
tunity to submit evidence of his deductions among other 
matters. The Board’s denial of the motion is one of the 
errors urged here. 

A summary of the facts stipulated follows: 


1. Petitioner, a citizen of the Kingdom of Italy, is 
and has been for over thirty years a resident of Istanbul, 
Turkey. From 1921-1938, he was an exporter of rugs and 
raw fur skins from Turkey to various parts of the world 
including the United States. All shipments made by 
petitioner to the United States were on consignment to 
H. H. Issacoulian, Inc., a domestic (New York) corpora¬ 
tion of 245 Fifth Avenue, New York City. 
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2. Petitioner had, and lias, absolutely no financial or 
other interest as stockholder, officer, director, employee or 
in any capacity in II. II. Issacoulian, Inc. 

3. H. II. Issacoulian, Inc. has for many years been 

engaged in the importation and sale of oriental rugs; it 
was also engaged in the past and up to 1937 in the sale 
of furs. "xU-'Xi'J 


4. During the period here in question, 1933-1938, II. II. 
Issacoulian, Inc. imported most of the rugs which it sold 
in this country directly from Persia through its own 
resident buyers in Persia and not as a result of consign¬ 
ments from petitioner. IfyxrJ 


T>. All the merchandise received by II. II. Issacoulian, 
Ihc. from petitioner was delivered through the United 
States Customs at the Port of New York on the consign¬ 
ment form of invoices, provided by the United States Cus¬ 
toms laws, and the domestic corporation entered and de¬ 
clared the merchandise in the Customs as consigned mer¬ 
chandise with petitioner’s name appearing as the con¬ 
signor. (fy* *rj 


(i. II. IT. Issacoulian, Inc. paid the duties on the con¬ 
signed merchandise, warehoused the consigned merchan¬ 
dise in its own name and sold it as its own merchandise 
in the same manner as it sold merchandise owned by ittykto^r} 


7. All of the sales of petitioner’s merchandise on con¬ 
signment in the United States were made by H. H. Is¬ 
sacoulian, Inc. at prices fixed bp II. II. Issacoulian , Inc. 
at the times of sale without consultation with petitioner 
who exercised no control over tlie sales in any way. 


8. II. II. Issacoulian, Inc. made the sales, transferred 
title to purchasers, invoiced sales and collected the price 
from the purchasers all in its own names and never in 
the name of petitioner. From the sales made by II. II. 
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Issacoulian, Inc., that corporation subtracted regular com¬ 
missions of seven (7%) percent on rugs and four (4 c /c) 
percent on furs and remitted to petitioner the proceeds 
of the sales less its commissions and expenses. 

9. Petitioner at no time has ever had an office or place 
of business in the United States; he has never been in an 
employer-employee relationship with anyone in the United 
States, and never paid wages or salaries to anyone in 
the United States. He has never had his name on any 
office door or entrance to the place of business of H. H. 
Tssaeoulian, Inc. In all his life, petitioner has made only 
one trip to the United States and that was when he came 
to this country in* April, 1938. He returned to Turkey 
in 1939 and is there now.>*»"'wj 

10. It was orally stipulated at the hearing that until 
the consigned merchandise was sold, it remained the prop¬ 
erty of petitioner. 

Petitioner’s status was simply that of many thousand 
of foreign exporters who ship goods from all parts of 
the world on consignment to American commission mer¬ 
chants and brokers for sale by the latter in the United 
States. Such foreign exporters have no offices or places 
of business in the United States and have never been 
considered by any law or any courts as engaged in trade 
or commerce in the United States for taxation or any 
other purposes. 

Statutes and Regulations Involved . 

Revenue Aet of 1932: 

“Sf.c. 212. Gnoss Income. 

(a) General Rule .—In the case of a nonresident 
alien individual gross income includes only the gross 
income from sources within the United States.” 
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“Sec. 110. Income from Sources Within United 
States. 

, ^ # * # 

(a) Income from Sources Partly Within and Partly 
Without United States .—Items of gross income, ex- 
i ponses, losses and deductions, other than those spe- 
j cified in subsections (a) and (c) of this section, shall 
he allocated or apportioned to sources within or with¬ 
out the United States, under rules and regulations 
prescribed by the Commissioner with the approval of 
the Secretary. * # * Gains, profits and income de¬ 
rived from the purchase of personal property within 
and its sale without the United States or from the 
purchase of personal property without and its sale 
within the United States, shall be treated as derived 
entirely from sources within the country in which 
sold, * * 

Revenue Act of 1934: 

“Sec. 211. Gross Income. 

(a) General Rule .— In the case of a nonresident 
alien individual gross income includes only the gross 
income from sources within the United States.” 

“Sec. 111). Income from Sources Within United 
States. 

(a) Gross Income from Sources in United States .— 
The following items of gross income shall be treated 
as income from sources within the United States: 

♦ * • • 

((>) Sale of Personal Property .—For gains, pro¬ 
fits, and income from the sale of personal property, 
see subsection (e). 

(e) Income from Sources Partly Within and Partly 
Without United States .—Items of gross income, ex¬ 
penses, losses and deductions, other than those spe¬ 
cified in subsections (a) and (c) of this section, shall 
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be allocated or apportioned to sources within or with¬ 
out the United States, under rules and regulations 
prescribed by the Commissioner with the approval 
of the Secretary. * * * Gains, profits and income de¬ 
rived from the purchase of personal property within 
and its sale without the United States or from the 
purchase of personal property without and its sale 
within the United States, shall be treated as derived 
entirely from sources within the country in which 
sold, * * •’* 

Regulations 77: 

“Art. 1041. Gross Income of Nonresident Alien 
Individuals .—In the case of non-resident alien in¬ 
dividuals ‘gross income'’ means onlv the gross income 
from sources within the United States, determined 
under the provisions of section 119. (See articles 
071-684.) The items of gross income from sources 
without the United States and therefore not taxable 
to nonresident aliens are described in section 119 
(e) and article 677. As to who are nonresident alien 
individuals see articles 1022-1026.'’’ 

“Art. 678. Sale of Personal Property .—Income 
derived from the purchase and sale of personal prop- 
ertv shall be treated as derived entirelv from the 
country in which sold, except that income derived 
from the purchase of personal property within the 
United States and its sale within a possession of the 
United States or from the purchase of personal prop¬ 
erty within a possession of the United States and its 
sale within the United States shall be treated as de¬ 
rived partly from sources within and partly from 
sources without the United States. The word ‘sold’ 
includes ‘exchanged’. The ‘country in which sold’ 
ordinarily means the place where the property is 
marketed. This article does not apply to income from 
the sale of personal property produced (in whole or 
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in part) by the taxpayer within and sold without the 
United States or produced (in whole or in part) by 
the taxpayer without and sold within the United 
States. (See article GS2.)” 

Regulations 8<i: 

“Art. 211 -G. Gross Income of Xonresident Alien 
Individuals .—In the case of nonresident alien in¬ 
dividuals ‘«»;ross income* means only the irross income 
from sources within the United States, determined 
under the provisions of section 119. (See articles 
119-1 to 119-14.) The items of irross income from 
sources without the United States and therefore not 
taxable to nonresident aliens are described in section 
119(c). As to who are nonresident alien individuals 
see articles 211-1 to 211-3.” 

“Ai;t. 119-8. Sale of Personal Property .—Income 

1 derived from the’ purchase and sale of personal prop- 

ertv shall be treated as derived entirelv from the 
• • 

country in which sold, except that income derived 
from the purchase of personal property within the 
United States and its sale within a possession of the 
United States or from the purchase of personal prop¬ 
erty within a possession of the United States and its 
sale within the United States shall be treated as de¬ 
rived partly from sources within and partly from 
sources without the United States. The word ‘sold* 

includes ‘exchanged*. The ‘country in which sold* 

• 

ordinarily means the place where the property is 
marketed. This article does not apply to income from 
the sale of personal property produced (in whole or 
in part) by the taxpayer within and sold without the 
United States or produced '(in whole or in part) by 
the taxpayer without and sold within the United 
States. (See article 119-12.)” 
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Statement of Points. 

Point One. 

The Source Of Petitioner’s Income Was Turkey, And 
Not The United States. 

Point Two. 

Petitioner Is Xot Taxable For The Years 1933 to 1935 
Because He Was Xot Engaged In Business In United 
States And Had Xo Place Of Business Or Office Therein. 

Point Three. 

The Decisions Under The 1934 And Prior Laws Demon¬ 
strate That Petitioner Ilad Xo Taxable Income For The 
Years 1933 to 1933. 

Point Four. 

Section 119 (e) Of The 1932 And 1934 Laws, Defining 
Income From Sources Within The United States Is 
Inapplicable Because Petitioner Was Xot Engaged In 
Trade Or Business Within The United States And Had 
Xo Office Or Place Of Business Therein. 

Point Five. 

Absence Of Treasury Action Against Persons In Peti¬ 
tioner’s Class In All The Years Up To 1936 Is Deter¬ 
minative That Such Persons Were Xot Considered Tax¬ 
able. 

Point Six. 

Board of Tax Appeals Abused Its Discretion In Deny¬ 
ing Petitioner’s Motion To Reopen Case. 
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Summary of Argument . 

1. : The source oi* petitioner’s income, if any, was 

Turkev and not the United States. Petitioner's dominion 
% 

over, and any specific relation to the goods sold in the 
United States, ended on the docks of Istanbul, Turkey. 

2. Petitioner had no taxable income for the years 1933 
to 1935. Since the Commissioner conceded and the Board 
held that petitioner had no taxable income for 1936, 1937 
and 1938, petitioner had no taxable income for the prior 
years of 1933, 1934 and 1935, for petitioner's status and 
source of income underwent no change during any of the 
years 1933 to 1938. Any revision that was made in the 
1936 law insofar as petitioner is concerned was merely 
a clarification and declaration of what the law had al¬ 
ways been. 

3. The decisions under the 1934 and prior laws demon¬ 
strate that petitioner had no taxable income for the years 

1933 to 1935. There is not, we believe, a single decision of 
the Board of Tax Appeals or of the courts under the 1932, 

1934 or similarly worded statutes, in which a non-resident 
alien-consignor of merchandise who was not engaged in 
trade or business within the United States and had no 
office or place of business therein and was held liable for 
income taxes as a result of the sales in the United States 
of the consigned merchandise by a consignee, an inde¬ 
pendent commission merchant. 

4. Section 119 (e) which appears in identical language 

in all the revenue laws in question and defines as income 

from sources within the United States, profits from sales 

in the United States of personal property purchased 

outside the United States does not determine taxabilitv 

• 

but merely defines for all taxpayers, the source of in¬ 
comes It is applicable only in those instances where the 
non-resident alien, having no fixed or determinable annual 
or periodical income is engaged in trade or business 
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within the United States or has an office or place of 
business therein. Hence, Section 111) (e) of the 1«):>2 and 
1934 laws is inapplicable in the instant case. 


3. The fact that the Treasury in all of the years prior 
to the 1936 law made no attempt to assess or collect taxes 
from the thousands of persons similarly situated to peti¬ 
tioner, is a powerful demonstration that no statutory 
power to tax such persons existed. 


6. In denying; petitioner's motion for a rehearing; and 
to reopen the cause the Board abused its discretion for it 
permitted the imposition of a tax on what is concededly 
gross income, arbitrarily and capriciously arrived at. 


POINT ONE. 

The source of petitioner’s income was Turkey and 
not the United States. 

The decision of the Board of Tax Appeals that peti¬ 
tioner derived taxable income from the sales in the United 
States of consigned rugs during- the years 1933, 1934 and 
1933, is based on the statutory language of Section 212 
that gross income of a non-resident “includes only income 
from sources within the United States’', and of Section 
119 (e) that “Gains, profits and income derived from the 
purchase of personal property * * * without and its sale 
within the United States, shall be treated as derived en- 
tirelv from souices within the country in which sold, * * 

In its opinion the Board declares that even in the ab¬ 
sence of a court or prior Board decision on this subject, 
the law is plain that a person in petitioner’s position had 
taxable income for the years 1933, 1934 and 1933. This 
does not seem logical in the face of the fact that no such 
tax had heretofore been collected. 

AYe shall endeavor in subsequent points to demonstrate 
that the law is not free from doubt in its application to 
one in petitioner’s situation, and that just as in 1936 
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and later years, so in 1933, 1934 and 1935, the test of 
taxability was whether the non-resident alien was en¬ 
gaged in trade or commerce in the United States or had 
an office or place of business therein. And that since 
petitioner was at no time engaged in trade or commerce 
in the United States and never had an office or place of 
business therein, he never had taxable income. 11 is busi¬ 
ness was done in a foreign country. 

In this point it is submitted by petitioner that the 
source of his income, if any (the Commissioner’s deter¬ 
mination affirmed by the Board, is based on gross in¬ 
come: no deductions having been taken into account. 
See Point Six), was not the United States, but was 
Turkey, and that consequently petitioner as a non¬ 
resident alien, had no taxable income at any time. 

It has often been declared that taxation is a practical 
matter. Tax responsibility should therefore be deter¬ 
mined bv actual realities and not bv traditional verbalism. 
• * 

It was orally stipulated at the hearing before the Hoard 
that until the consigned rugs were sold title to them re¬ 
mained in the petitioner. Since title to the merchandise 
was retained by petitioner until the goods were sold in 
the United States by the consignee, the Commissioner 
and the Board were of the opinion that this country was 
the source of the income arising from the sale of the 
rugs. But actually petitioner's dominion over the goods 
ceased when they were taken from the docks at Istanbul, 
Turkey. He gave up complete control of the rugs. From 
then on for all practical purposes the rugs belonged to 
II. II, Issacoulian, Inc., designated as the consignee. 

We note that the domestic corporation entered the rugs 
in the customs, paid the duties thereon, which, in many 
cases, where dutiable per square foot rather than ad 
ralorrm , exceeded the value of the rugs, warehoused the 
rugs in its own name and sold them as its own merchan¬ 
dise in the same manner as its other rugs. All sales of 
the rugs in the United States were made by II. II. 
Issacoulian, Inc. at prices fixed by and satisfactory to it 
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without consultation or knowlede of petitioner who exer¬ 
cised no control over the sales in anv wav. 

• •> 

Further, II. II. Issacoulian, Inc. invoiced the sales and 
collected the price from the purchasers in its own name 
and never in the name of petitioner. The proceeds from 
the sales were mingled with the firm’s other monevs. 

Although technically called a consignment, actually 
what took place was an absolute sale of the rugs in 
Turkey with a reservation of title by petitioner merely 
as security for the payment by II. H. Issacoulian, Inc. 
of the price of the rugs. The price of the rugs was de¬ 
termined by deducting from the proceeds of II. H. Issa¬ 
coulian, Inc.’s sales, the expenses incurred plus what was 
denominated as a seven ( l c /<) percent commission. 

Numerous cases have held that transactions having 
only some of the indicia of sale enumerated above were 
sales and not consignments although denominated “con¬ 
signments”. 

See cases collected in: 

L. R. A. 1917 B-620 et Seq.; 

17 A. L. R. 1437; 

43 A. L. R. 127)9; 

92 A. L. R. 326; 

Willistou on Sales, Sec. 338; 

Klaus, Sales, Agency and Price Maintenance, 28 
Columbia Law Review, 441, 444 (1928). 

dearly, a creditor of II. II. Issacoulian, Inc. would be 
entitled to attach the rugs against a claim by petitioner 
that they belonged to him. 

In re Wayside Furniture Co., 67 F. (2d) 201 
(CCA 7,' 1933); 

Reliance Shoe Co. v. Manly, 25 F. (2d) 381 
(CCA 4, 1928); 

Arhuckle v. Gates , 95 Va. 802, 30 S. E. 496. 

The law as regards creditors* rights cannot be said to 
be more concerned with realities than the law of taxation. 
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Although the petitioner and H. H. Issacoulian, Inc. 
were legally in a consigor-eonsignee relation, there were 
more attributes of outright sale than consignment in the 
transactions effected. And, since petitioner's dominion 
over the goods and his last specific connection with the 
goods ended at the docks at Istanbul, Turkey, the source 
of whatever income ultimately resulted was Turkey and 
not the United States as far as he was concerned. 

POINT TWO. 

Petitioner is not taxable for the years 1933 to 1935 
because he was not engaged in business in United 
States and had no place of business or office therein. 

In conformance with the Commissioner's concession, the 
Board held that under Section 211 of the 1936 and 1938 
laws, petitioner had no taxable income for the years 1936, 
1937 and 1938. This conclusion is, petitioner submits, 
determinative that petitioner equally had no taxable income 
for the years 1933 to 1933, for the law applicable to peti¬ 
tioner, petitioner's status and source of income all re¬ 
mained the same throughout the vears 1933 to 1938. 
This is undebatable. 

An analysis of the 1936 law (the 1938 law is similar 
for our purposes) and of the law as it existed in 1932 and 
1934 significantlv demonstrates the vaiiditv of the fore- 
going conclusion. 

Under the 1932 and 1934 laws, the following provisions 
applied to non-resident alien individuals: 

“Section 212(a) [it was numbered 211(a) in the 
1934 law]. 

In the case of a non-resident alien individual gross 
income includes only the gross income from sources 
within the United States.” 

“Section 119(e)(2). 

Gains, profits and income derived from the purchase 
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of personal property * * * without and its sale within 
the United States shall be treated as derived entirely 
from sources within the country in which sold. ‘ * *” 

In the 1936 statute, the above quoted provisions re¬ 
mained exactly the same and were untouched (see Sections 
212(a), 119(e)(2) of the Revenue Act of 1936). The only 
change applicable to petitioner is found in that part of 
Section 211(b) which states: 

“Such phrase (‘engaged in trade or business within 
the United States’) does not include the effecting of 
transactions in the United States in stocks, securities 
or commodities through a resident broker, commis¬ 
sion agent or custodian.” 

I5v reason of the foregoing definition contained in Sec¬ 
tion 211(b), petitioner was of course not engaged in trade 
or business in the United States for the years 1936, 1937 
and 1938. Since no other revision of the law applicable 
to petitioner was made in the 1936 law, the Commissioner’s 
and the Board’s only reason for holding that petitioner 
had no taxable income for 1936 to 1938 must be because 
of the fact that petitioner, within the statutory defini¬ 
tion, was not engaged in trade or business in the United 
States. The Board held pursuant to this statute that if 
a non-resident alien is not engaged in trade or business 
and has no office or place of business in the United States, 
he derives no taxable income from the sale in the United 
States of commodities through a commission merchant 
under the 1936 and 1938 laws. 

But it has been judicially determined in an opinion 
by a Circuit Court of Appeals that the aforesaid defini¬ 
tion of the phrase “engaged in trade or business within 
the United States” contained in Section 211(b) of the 
1936 law was not new and was only a clarification of 
what the law has always been. 

Union Internationale de Placements v. Ilocy, 
C. C. A. (2) 1939, 96 F. (2d) 591. 
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Iii the cited case, an attempt by the Treasury Depart¬ 
ment to levy a capital stock tax for the years 193$, 1934 
and 1935 on a foreign corporation not engaged in trade or 
business in the United States within the meaning of 
Section 211(b) of the 1936 law was condemned by the 
Circuit Court of Appeals as: 

“in violation of the intent of Congress as expressed 
in the clarifying definition contained in Section 211(b) 
of the Revenue Act of 1936.” 

96 F. (2) 591. 593. 

The 1 Treasury Department has cited and applied the 
above decision in an income tax ruling. 

I. T. 3260, C. B. 1939-1. 199, 201. 

It necessarily follows that petitioner was not engaged 
in trade or business within the United States in the years 
1933 to 1933 as well as in the years 1936 to 1938. Con¬ 
sequently, since petitioner concededly had no taxable 
income for the years 1936 to 1938 because he was not 
engaged in trade or business within the United States, 
he could have had no taxable income for the years 
1933 to 1935. 

To summarize the above, since Sections 119(e)(2) and 

212 of the 1932 law are identically phrased in the 1936 and 

1938 laws and since the “engaged in trade or business” 

definition of Section 211(b) of the 1936 and 1938 laws is 

a clarification of what the law has always been, the law 

applicable to petitioner was the same for all the years 

1933 to 1938 inclusive. The Commissioner’s concession 

and the Board’s holding that petitioner has no taxable 

income for 1936, 1937 and 1938 must therefore include 

the years 1933, 1934 and 1935 because petitioner’s status 

and source of income remained unchanged during all these 

venrs from 1933 to 1938. 

• 
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POINT THREE. 


The decisions under the 1934 and prior laws 
demonstrate that petitioner had no taxable income 
for the years 1933 to 1935. 

The Hoard of Tax Appeals and the courts have never 
held a non-resident alien taxable on the facts in the in¬ 
stant case. In every case under the laws prior to the 
1936 law, where the Board of Tax Appeals or the courts 
decided that a non-resident alien or a foreign corporation 
was subject to taxation on profits from sales in the United 
States, the Board and the courts satisfied themselves that 
the non-resident alien or foreign corporation not only 
sent goods to the United States for sale but was actually 
engaged in trade or business within the United States or 
had an office or place of business therein. 

A careful study of all the decisions demonstrates this 
conclusion. There never has been a case where a mere 
consignor, not engaged in trade or business within the 
United States and having no office or place of business 
therein has been held to have taxable income from United 
Stales sources as a result of sales in the United States 
by an independent consignee. 

We list at this juncture the cases where the Board of 
Tax Appeals and the courts have held non-resident aliens 
taxable on income from sales of their products within the 
United States. In all these cases, the non-resident aliens 
were admittedly engaged in trade and commerce within 
the United States and had an office or place of business 
therein. Each case is therefore vividly distinguishable 
from the present case before the Board. 


For instance, in Birkin, el al., 5 B. T. A. 40*2, it was 
undisputed that the foreign partnership was doing busi¬ 
ness in the United States and had an office in the City 


of New York for the transaction of its American business. 
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The Board decided that this foreign non-resident partner¬ 
ship doing business in the United States was taxable on 
the income from the sales in the United States through 
its Xew York office of laces manufactured by the firm 
in England. In t he case at bar, petitioner has no office 
or place of business in the United States and he is not 
in partnership with anyone in the United States. 

In the case of Yokohama Ki-lto-Kmaisha Ltd., 5 B. T. 
A. 1248, the Board held that where a non-resident foreign 
corporation's business is transacted in the United States 
through a resident partnership which acts as its sole 
agent and is its “alter ego", the foreign corporation is 
doing business here and is taxable on income from sales 
made here. The foreign corporation and the domestic 
partnership were really partners or joint venturers. The 
Board declared: 

“There appears to bo no question, however, but 
that they [the resident partnership! were transacting 
business in the United States in the name of peti¬ 
tioner 

Xo such relationship existed between petitioner and 
il. II. Issacoulian, Inc. Petitioner had no interest what¬ 
ever in H. 11. Issacoulian, Inc. Their relationship was 
merely an independent consignor-independent consignee 
arrangement. 

In Tootal Broadhnrst Lee Co., 9 B. T. A. 321, affirmed 
30 F. (2d), 239, the foreign corporation, as in the Birkin 
case, supra, maintained an office for the general conduct 
of its business in the United States at 387—4th Avenue, 
Xew York City. Through this office, its merchandise 
produced in England was sold. Naturally an income tax 
on the profits on such sales was proper. That is the law 
today; that was so under the 1918 law with which this 
case dealt; and was the law for the intervening years. 
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The case of Bilhciller’s Estate, 11 B. T. A. 821, affirmed 
in 31 F. (2d) 286, illustrates exactly the difference be¬ 
tween non-resident aliens who are taxable and those 
who, like petitioner, are not taxable. There it was held 
that a non-resident alien member of a foreign corporation 
is taxable on his distributive share of the income of said 
partnership derived from sales in the United States of 
merchandise manufactured outside of the United States. 
It was conceded that the partnership not only bad an 
office in New York City, but a resident partner in the 
United States as well. Unquestionably, that partnership 
was carrying on trade and business in the United States 
with an office therein. 

Again, in Brookfield Linen Co. Ltd., 15 B. T. A. 168, 
the foreign corporation had a branch office in New York 
for the general conduct of its United States business 
where it sold not onlv the goods of its own manufacture 
but other goods purchased by it. The Board, of course, 
held that the foreign corporation had derived income from 
the United States as a result of the sales of its mer¬ 
chandise through its New York office. The corporation 
was doing business in the United States. 

'Where the foreign corporation shares in the profits 
from the sales in the United States of its products through 
a domestic corporation, we see another example of doing 
business within the United States which is so remote 
from the instant facts. The foreign corporation in that 
situation is in a joint venture or partnership with the 
American concern and is positively engaged in business 
in the United States. Thus, in East Asiatic Co. Ltd., 19 
B. T. A. 294, the foreign corporation entered into a 
contract with a Xew York corporation whereby the New 
York corporation was to do the selling of the foreign cor¬ 
poration's goods and the foreign corporation was to 
receive a certain share of the profits. It was held that 
the foreign corporation received taxable income from 
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United States sources. Inasmuch as the foreign corpora¬ 
tion was sharing in the profits, its relationship with the 
New York corporation was that of a joint venturer or 
partner similar to the facts in the Birkin and BilliviUer 
cases, supra , and hence, the foreign corporation was en¬ 
gaged in business in the United States. No such situation 
is presented in the relationship between petitioner and 
II. II. Issacoulian, Inc. 


Finally, in a later case, Askania IVerke A. (1., 33 B. T. 
A. 87.”), reversed on other grounds, 06 F. (2d) 717, the 
wide difference between a taxable and non-taxable non¬ 
resident alien is apparent. There, a German corporation 
sold scientific instruments in the United States through 
its own agent and employee who had an office and place 
of business at Houston, Texas. The agent and employee 
sold the instruments wider the name of the foreign cor¬ 
poration. The foreign corporation was clearly present 
in the United States and doing business here through its 
agent and employee. The Board held the profits from 
the sales in the United States taxable. That was a plain 
case of doing business, so different and distinguishable 


from the instant case. 

In not one of the above cases, did the non-resident 
alien or foreign corporation merely ship goods on con¬ 
signment to a commission merchant in the United States. 
In all the above cases, the non-resident aliens were ac¬ 
tually engaged in business in the United States and had 
offices or places of business here. There could be no 
doubt as to that. Consequently, any profits earned by 
these non-resident aliens on sales in the United States 
were held to be taxable income from sources within the 
United States. They would be similarly taxable under the 
Revenue Act of 1936 for all that the 1936 law did was to 

clarifv what the law had ahvavs been. No other inter- 
• • 

pretation is possible. 
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Petitioner not having been engaged in trade or business 
in the United States and not having an office or place of 
business herein could have no taxable income for the 
years 1033, 1034 and 1035 as a result of sales in the 
United Slates of merchandise consigned to a domestic 
commission agent. 


POINT FOUR. 

Section 119(e) of the 1932 and 1934 laws, defining 
income from sources within the United States is in> 
applicable because petitioner was not engaged in 
trade or business within the United States and had 
no office or place of business therein. 

It is respectfully submitted that Section 110 of the 
1032 and 1034 laws defining income from sources within 
the United States has no bearing whatever upon the 
present case. Under all the revenue acts including the 
1032, 1034, 1036 and 1038 laws, a non-resident alien who is 
not engaged in trade or business, has no office or place of 
business in the United States, and has no fixed or deter¬ 
minable annual or periodical income, has no taxable 
income whatever, and recourse to Section 110 is unnecos- 
sarv. 

Section 110 is of no help in ascertaining whether or not 
a non-resident alien is taxable. The function of Section 
110 is to determine what income is to be taxed after it 
has been established that the non-resident alien is subject 
to taxation. In other words, if it be determined that a 
person is taxable because he is engaged in trade or busi¬ 
ness within the United States or has an office or place 
of business therein, it must then be determined under Sec¬ 
tion 110 what portion of his income has been earned “from 
sources within the United States” so that the tax thereon 
mav be levied. 

Therefore, since we have shown in points Two and 
Three that petitioner was not taxable under the law be- 
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foro 1936, and since Commissioner concedes lie was not 
taxable for years after 1036, there is no need to consider 
Section 110. 

The true effect and intent of Section 110 is clear when 

it is i realized that Section 110 applies to “Xon-resident 

alien individuals, foreign corporations, and citizens of the 

United States or domestic corporations entitled to the 

benefits of section 231.” It is then seen that Section 110 

unmistakably does not refer to the taxability of an in- 
• • 

dividual or corporation, but merely to the ascertainment 
of the amount of income to be taxed, because there is no 
possible doubt as to the taxability of a domestic corpora¬ 
tion or a citizen of the United States under the Revenue 
Acts. 

As has been shown in Point Two, Section 111) of the 
1936 law which defines “income from sources within the 
United States”, appeared in its identical form in the 
prior laws applicable to the years 1933, 1934 and 1935 
which are here concerned. It is therefore conclusive 
under all the Revenue Acts, that before Section 119 is 
applicable, it must first be determined whether the non¬ 
resident alien is engaged in trade or business within the 
United States or has a place of business therein. If the 
answer is in the affirmative, then he is taxed on all in¬ 
come from United States sources including the sale of 
personal property in the United States as defined in 
Section 119. If the non-resident alien is not engaged in 
trade or business in the United States and has no office 
or place of business therein, then he is taxed only on 
lixed and determinable annual and periodical income 
from sources within the United States as defined in 
Section 119, a-1, 2, 3 and 4. But, of course, it is not 
claimed by respondent that petitioner had any such fixed 
income. 

Because it is certain that petitioner is not taxable under 
any of the laws here considered, Section 119 is inap¬ 
plicable. 
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POINT FIVE. 

Absence of treasury action against persons in peti¬ 
tioner’s class in all the years up to 1936 is determina¬ 
tive that such persons were not considered taxable. 

In all the years prior to 1 he 1936 law, no attempts 

were made bv the Treasury to assess and collect income 
» * 

taxes from persons similarly situated to petitioner even 
though millions of dollars worth of merchandise was en¬ 
tered through the customs on the distinctive consignment 
invoices. 

"We refuse to believe that the Treasury was remiss in 
its duties, but are of the opinion that the Treasury did 
not believe taxability existed in such cases. For good 
reasons the Department probably believed that it was 
without power to tax. 

It has been held in a case dealing with administrative 
inaction that such failure to act was probably due to a 
realization that the power to act did not exist. In F. T. ('. 
v. Finite Brothers, Iur. (312 U. S. 349, 1941), the Federal 
Trade Commission claimed jurisdiction over practices 
“affecting interstate commerce” even though not in in¬ 
terstate commerce. Justice Frankfurter in speaking for 
the majority of the Supreme Court denying the Com¬ 
mission claimed power said that the Commission’s failure 
to make any such claim of power for the twenty-live 
years of its existence was a powerful indication that no 
such power existed and added: 

“Authority actually- granted In*- Congress cannot 
evaporate through lack of administrative exercise. 
But just as established practice may shed light on 
the extent of power conveyed by general statutory 
language, so the want of assertion of power by those 
who presumably would be alert to exercise it, is 
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equally significant in determining whether such power 
was actually conferred. See Norwegian Nitrogen Co. 
v. United States. 288 V. S. 294, 31 .V’ 

The language of Justice Frankfurter is exactly ap¬ 
plicable to the instant situation. 


POINT SIX. 

Board of Tax Appeals abused its discretion in 
denying petitioner’s motion to reopen case. 

The Commissioner concededlv assessed taxes on peti¬ 
tioner's gross income and in explaining the jeopardy as¬ 
sessments in his 90 day letter stated for each of the 
years in question, that the difference between the re¬ 
mittances made by H. H. Issacoulian, Inc. to petitioner and 
the declared value of the imported merchandise repre¬ 
sented profit and constituted taxable income. Xo provision 
for any deductions for expenses was made. 

At the time of the hearing before the Board, March 
4, 1940, petitioner was in Turkey, the country of his resi¬ 
dence. A state of war existed in Europe making travel 
from Turkey very hazardous, if not impossible. Xo testi¬ 
mony was therefore possible by petitioner and in lieu 
thereof a stipulation was entered into on his behalf. Said 
stipulation concerned only the question of whether peti¬ 
tioner was taxable for the particular years and not the 
amount of the tax, if liabilitv existed. 

After the decision of the Board, petitioner moved to 
reopen the cause in order to submit proof as to his ex¬ 
penses. Said proof could be made before the American 
Consul at Istanbul, but the Board denied the motion. 

It was further pointed out in the motion for rehearing 
and to reopen the cause, that the Commissioner’s de¬ 
termination was unfair in that in arriving at what he 
declared to lx? taxpayer’s net income, he had subtracted 
from the remittances made to taxpayer by the American 
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consignee in the year 1033 the declared value of the rugs 
shipped to the consignee by the taxpayer in said year 
and had done likewise for the years 1034 and 1035. This 
method followed by Commissioner overlooked the balance 
due to taxpayer for rugs shipped to the consignee prior 
to 1033. The balance then on consignee's books as owing 
to consignor would in itself wipe out any possibility of 
income for the year 1033 on the basis of the method used 
by the Commissioner. 

Furthermore, petitioner was prepared to show that in 
subtracting from the remittances made bv the American 
consignee, the declared value of the rugs shipped by tax¬ 
payer to the consignee, the Commissioner had disagreed 
with another department of the government, namely, the 
Bureau of Customs, which decided that the values of tlie 
rugs should have been more than their declared value. 
Were the values placed on the rugs by the Bureau of Cus¬ 
toms used by the Commissioner of Internal Revenue, no 
taxes would be due by taxpayer. 

In the interest of fairness and justice to one alien out 
of the millions who have done business similarly to him 
without being called upon to pay a tax, the Board should 
have granted petitioner a rehearing and a reopening of 
the cause so that even if he were taxable, evidence could 
have been submitted to prove taxpayer’s true net income 
and thus overcome the Commissioner’s fanciful and arbi¬ 
tral^* figures. 

The Board's denial of the motion for rehearing was an 
abuse of its discretion, and it is therefore urged upon this 
Honorable Court that even if it holds that petitioner was 
taxable for the years 1933, 1934 and 1935, that it remand 
this proceeding to the Board to take testimony as to 
petitioner’s true net income. 
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CONCLUSION. 

The Board’s decision that petitioner had taxable income 
for the rears 1933, 1934 and 1933 should be reversed. 
Should the Court believe that taxability exists for those 
years as a matter of law, it should nevertheless remand 
the cause to the Board to permit evidence to be submitted 
as to petitioner’s net income for the years in question. 

Respect fully submitted, 

HENRY WARD BEER, 

Attorney for Petitioner. 


August 28, 1941. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 7902 

Vahram Chimchirian, petitioner 

V. 

Commissioner of Internal Revenue, respondent 


OX PET IT 1 OX FOR REVIEW OF DECISION OF THE EXITED STATES 

BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The opinion of the Board of Tax Appeals (App. 13) 1 is 
reported in 42 B. T. A. 1437. 

jurisdiction 

This petition for review involves income taxes for the years 
1933, 1934 and 1935 in the respective amounts of $22,327.52. 
$48,302.54 and $3,33S.50, with 5% penalties for the same years 
in the respective amounts of $1,116.37, $2,415.12 and $166.92. 
and 25% penalties for the same years in the respective amounts 
of $5,581.88, $12,075.63 and $834.62, and is taken from a deci- ' 
sion of the Board of Tax Appeals entered on December 3, 1940. 
(App. 20, R. 22.-) A motion for rehearing and to reopen the 
cause was filed on January 2, 1941 (App. 20, R. 23), and was 

1 Unless otherwise indicated, references herein to “App.” are to the separate 
appendix to the petitioner’s brief. 

’Unless otherwise indicated, references herein to *’R." are to the original 
transcript of record which has not been printed in full. 

(1) 
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denied on January 3, 1941 (R. 23). The case is brought to this 
Court by petition for review filed April 1, 1941 (R. 29), pur¬ 
suant to provisions of Sections 1141 and 1142 of the Internal 
Revenue Code. 


QUESTIONS PRESENTED 

1. Whether the profits from the sales of the rugs and furs 
involved in this case were income from sources within the 

United States. 

2. If the profits were income from sources within the United 
States, whether the taxpayer, a nonresident alien individual, 
is taxable upon the amounts of such profits received by him in 
1933, 1934. and 1935. 

3. Whether the Board of Tax Appeals abused its discretion 
in denying taxpayer's motion to reopen the case. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set forth in the 
Appendix, infra, pp. 25-43. 

STATEMENT 

The facts as stipulated (App. 24-26) and as found by the 
Board (App. 14-16) are substantially as follows: 

Taxpayer is a resident of Istanbul. Turkey, where he has 
resided continuously for the past 30 years, and is a citizen of 
the Kingdom of Italy. (App. 14.) 

From 1921 to 193S taxpayer was an exporter of rugs and raw 
fur skins from Turkey to various parts of the world. During 
that period, taxpayer shipped rugs and furs to the United 
States and all shipments made by him to this country were on 
consignment to H. H. Issacoulian. Inc. (hereinafter referred 
to as the commission merchant), of New York City, for sale by 
the latter company. From the sales made by the commission 
merchant, that corporation subtracted commissions of 7 '/< on 
rugs and 4 7t on furs and remitted to taxpayer the proceeds of 
the sales, less its commissions and expenses. It received no 
other remuneration. Until the time of the sale of the rugs 
shipped by taxpayer to the commission merchant, the rugs 
remained the property of taxpayer. (App. 14-15.) 
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The commission merchant is a domestic corporation, with 
its place of business in New York City, and it is engaged there 
in the importation and sale of rugs and furs. All merchandise 
received by it from taxpayer was delivered through the United 
States Customs at the port of New York on the consignment 
form of invoices as provided by the United States customs 
laws. The commission merchant entered the goods in the 
Customs as consigned merchandise, with taxpayer’s name ap¬ 
pearing as consignor. It paid the duties on the consigned mer¬ 
chandise and it warehoused such merchandise in its own name. 
(App. 15.) 

The commission merchant sold the merchandise consigned 
from taxpayer as its own merchandise in its own name in the 
same manner as it sold merchandise owned by it. It handled 
all the sales and fixed the prices without consultation with 
taxpayer. Taxpayer exercised no control over sales made by 
the commission merchant. The latter transferred title to pur¬ 
chasers, invoiced sales, and collected the price from the pur¬ 
chasers in its own name and never in the name of taxpayer. 
(App. 15.) 

H. H. Issacoulian is president of the commission merchant 
and is a brother-in-law of taxpayer. Taxpayer has never had 
an office or place of business in the United States, has never 
had his name on any office door or entrance to the place of 
business of the commission merchant, and has made only one 
visit to the United States in all his life, to-wit. in 193S. Follow¬ 
ing that visit he returned to Turkey and was there at the date 
of the commencement of this proceeding. (App. 15-16.) 

Taxpayer’s relationship with the commission merchant dur¬ 
ing the entire period 1921 to 1938 was that of consignor-con¬ 
signee. Taxpayer has never had an interest in the commission 
merchant as an officer, director, or stockholder or in any other 
capacity. No written agreement has ever existed between the 
commission merchant and the taxpayer with respect to the 
consignment of merchandise by the taxpayer to the former. 
Taxpayer never was in an employer-employee relationship with 
anyone in the United States and has never paid wages or 
salaries to anyone in this country. (App. 16.) 
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Taxpayer filed no returns for the years 1933, 1934 and 1935, 
here involved. Returns were prepared and filed on his behalf 
by the Commissioner of Internal Revenue under Section 3612 
of the Internal Revenue Code. (App. 16.) 

A deficiency was determined against the taxpayer by the 
Commissioner for the years 1933 to 1937. inclusive, and for the 
fraction of a year January 1. 193S. to October 24, 1938. result¬ 
ing from the Commissioner’s determination that the taxpayer 
had net income from sales of merchandise within the United 
States for each of those years (App. 4^12). and the taxpayer 
filed a petition with the Board of Tax Appeals (App. 1). Before 
the Board, the Commissioner conceded that the taxpayer was 
not liable for taxes for the year 1936 and subsequent years. 
(App. 14.) The Board sustained the Commissioner's deter¬ 
mination with respect to the years 1933.1934 and 1935. (App. 
19.) 

SUMMARY OF ARGUMENT 

I 

The principal questions in this case are whether the tax¬ 
payer, a nonresident alien individual, derived income from 
sources within the United States, and, if so. whether such in¬ 
come for the years 1933, 1934 and 1935 is taxable under the 
applicable revenue acts. 

The taxpayer shipped rugs and furs from Turkey to a com¬ 
mission merchant in this country. It was stipulated that the 
merchandise was on consignment for sale, that it remained the 
property of the taxpayer until sold, and that the commission 
merchant remitted to the taxpayer the proceeds of sale less 
its expenses and regular commissions. 

Congress has declared in the revenue acts that gains from 
the purchase of personal property without the United States 
and its sale within the United States shall be treated as derived 
entirely from sources within the United States, and the tax¬ 
payer does not question the power of Congress to enact such 
a provision. The stipulated facts clearly show that the tax¬ 
payer's property was sold in the United States; hence this 
case comes squarely within the terms of the statute. 
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There is no merit to the taxpayer’s contention that there 
was a sale to the commission merchant in Turkey. 


II 


The taxpayer contends that even though the profits from 
the sales were income from sources within the United States 
he is not taxable thereon because he was not engaged in trade 
or business in the United States and did not have an office or 
place of business therein. The taxpayer does not, however, 
refer to any provision of the applicable Revenue Acts of 1932 
and 1934 making it a prerequisite to the taxation of a nonresi¬ 
dent alien on profits from sales within the United States that 
the alien be engaged in business in the United States or have 
an office or place of business therein, and he cites no case or 
administrative ruling making such a holding. 

An analysis of the provisions of the Revenue Acts of 1932 
and 1934 pertaining to nonresident aliens discloses that no 
such condition is contained therein. In the Revenue Act of 
1936 substantial changes were made in the system of taxing 
nonresident aliens, and solely because of such change the Com¬ 
missioner conceded before the Board that the taxpayer was 
not taxable on the profits for 1936 and subsequent years. That 
concession does not have any bearing whatsoever on the proper 
construction of the Revenue Acts of 1932 and 1934. The 
decided cases and administrative rulings support the position 
of the Government that the taxpayer is taxable on the profits 
for the years 1933. 1934 and 1935. 


Ill 


The Board did not abuse its discretion in refusing to reopen 
the case. 


ARGUMENT 


I 

The profits from the sales of the rugs and furs involved in 
this case were income to the taxpayer from sources within 
the United States 


This petition for review involves income taxes for the years 
1933. 1934 and 1935 determined bv the Commissioner against 

427260—tl-2 
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the taxpayer, a nonresident alien. The income in question was 
derived from the sales in the United States of certain rugs and 
furs shipped by the taxpayer from Turkey to a commission 
broker in this country on consignment for sale. The taxpayer 
argues first, that the source of his income was Turkey and not 
the United States (Br. 11-14), and second, that in any event 
he is not taxable because he was not engaged in business in 
the United States and had no place of business or office therein 
(Br. 14-24). 

In Section 212 (a) of the Revenue Act of 1932, and Section 
211 (a) of the Revenue Act of 1934, both Appendix, infra, 
pp. 30, 31. it is provided that the gross income of a nonresident 
alien individual includes only the gross income from sources 
within the United States. The Government concedes, there¬ 
fore, that unless the income in question was from sources 
within the United States it was not subject to taxation under 
the controlling revenue acts. However, in Section 119 (e) of 
both the 1932 and 1934 Revenue Acts. Appendix, infra, 
pp. 2S. 31. it is provided that gains, profits and income derived 
from the purchase of personal property without and its sale 
within the United States shall be treated as derived entirely 
from sources within the United States. 

It was stipulated that all shipments made by the taxpayer 
to the United States were on consignment to H. H. Issacoulian, 
Inc., of New York City, for sale by the latter company, and 
that that company remitted to taxpayer the proceeds of the 
sales made by it in this country less its commissions and ex¬ 
penses. (App. 24. 25.) It was also stipulated that H. H. 
Issacoulian, Inc., was taxpayer’s commission broker; that the 
relationship between the taxpayer and the American company 
was that of consignor-consignee, and that the American com¬ 
pany never received any remuneration other than its regular 
commissions. (App. 26.) It was further orally stipulated at 
the hearing that until the consigned merchandise was sold 
it remained the property of taxpayer (Pet. Br. 5) and the Board 
has so found (App. 15). 

The Board held that the sales of taxpayer’s personal prop¬ 
erty, upon the gain from which the contested deficiencies 


i 


arose, took place in this country, saying (App. 18): ‘‘That is 
the stipulation, and the law.” 

In view of the stipulation in this case, it is difficult to follow 
the taxpayer’s argument (Br. 11-14) that the source of his 
income was Turkey and not the United States. He does not 
question the power of Congress to tax income derived by non¬ 
resident aliens from sources within the United States, nor does 
he question the power of Congress to declare, as it has in the 
revenue acts here involved, that gains derived from the sale 
of personal property within the United States shall be treated 
as derived entirely from sources within the United States. 

Taken as a whole the argument seems to be an attempt to 
repudiate the stipulation entered into before the Board. Thus 
the taxpayer states on page 13 of his brief that “although 
technically called a consignment, actually what took place was 
an absolute sale of the rugs in Turkey.” and on page 12 he 
states that from the time they were taken from the docks at 
Istanbul, Turkey, “for all practical purposes the rugs belonged 
to H. H. Issacoulian. Inc., designated as the consignee.” 

The taxpayer does not contend that the terms “consignment 
for sale,” “commission broker.” “consignor-consignee.” “con¬ 
signed merchandise” and “commissions” used in the stipula¬ 
tion in the present case are of uncertain or doubtful meaning, 
nor does he contend that they were not used advisedly by his 
counsel. The terms are of common usage in the commercial 
world and they occur frequently in legal writings and in opin¬ 
ions of the courts. All of them appear in Duguid v. Edwards, 
50 Barb. (N. Y.) 288. 295-296. where Story’s definition of a 
factor is quoted, namely, “an agent employed to sell goods, 
or merchandise, consigned or delivered to him. by or for his 
principal, for a compensation, commonly called factorage, or 
commission. Hence, he is often called a commission mer¬ 
chant, or consignee; the goods received by him for sale are 
called a consignment; and when, for an additional compensa¬ 
tion in case of sale, he undertakes to guaranty to his principal 
the payment of the debt due by the buyer, he is said to receive 
a del credere commission.” 



s 


It is clear, therefore, from the use of these terms that the 
parties were stipulating that the merchandise here involved 
was shipped by the taxpayer to be sold by H. H. Issacoulian. 
Inc., in this country as his agent and on his behalf. More¬ 
over. if any doubt could be entertained as to the meaning 
of the term “consignment for sale” and the other terms above 
referred to. clearly there can be no doubt as to what the 
parties meant when they stipulated that until the time of the 
sale of the rugs shipped by the taxpayer to the commission 
merchant, they remained the property of taxpayer. And yet 
the taxpayer argues (Br. 12-13) in the face of this stipula¬ 
tion that there was an absolute sale of the rugs in Turkey 
and that from the time the rugs were taken from the docks 
of Istanbul they belonged for all practical purposes to H. H. 
Issacoulian. Inc., and could be attached by a creditor of that 
company against a claim by taxpayer that they belonged to 
him. 

In support of his contention, the taxpayer refers to certain 
subsidiary facts appearing in the stipulation. While he does 
not in so many words urge that the facts to which he refers . 
are susceptible of but one inference and that this inference 
compels the conclusion as a matter of law that there was a sale 
by the taxpayer to H. H. Issacoulian. Inc., in Turkey of the 
merchandise in question, that must necessarily be his posi¬ 
tion in order to prevail upon this appeal. This is so first, 
because the prima facie presumption of correctness attach¬ 
ing to the Commissioner's determination ( Welch v. Helvering, 

^ !D U. S. Ill) would not otherwise be overcome; second, be¬ 
cause otherwise his own stipulation that the goods were on 
consignment for sale and remained the property of the tax¬ 
payer until they were sold in this country would not be shown 
to be erroneous; and third, because it is the sole province of 
the Board to choose between conflicting inferences which may 
be drawn from the facts ( Elmhurst Cemetery Co. v. Com¬ 
missioner, 300 U. S. 37. 40; Helvering v. Nat. Grocery Co.. 
304 U. S. 282. 294). 

The facts referred to by the taxpayer are that H. H. Issa¬ 
coulian. Inc., paid the duties on the consigned merchandise. 
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warehoused the consigned merchandise in its name, fixed the 
prices and the times of sales without consultation with the 
taxpayer, sold the merchandise as its own in its own name in 
the same manner in which it sold merchandise owned by it, and 
transferred title to purchasers, invoiced sales and collected 
the price from the purchasers all in its own name. (Pet. Br. 
12-13; App. 25.) 

It will be observed at the outset that the stipulation does 
not state that the taxpayer was aware of the fact that H. H. 
Issacoulian, Inc., warehoused the consigned merchandise in 
its name, sold the merchandise as its own in its own name and 
transferred title to purchasers, invoiced sales and collected the 
price from the purchasers in its own name. However, even if 
these facts were known to the taxpayer they do not compel 
the conclusion that taxpayer had sold the goods to H. H. 
Issacoulian. Inc., and. moreover, they would not show a sale 
to that company in Turkey rather than in the United States. 
The question here is whether the taxpayer made sales of his 
property in the United States; that the sales were made to 
H. H. Issacoulian, Inc., would, therefore, be immaterial if such 
sales were not indisputably shown to have occurred without 
the United States. 

The test applied by the great weight of authority in deter¬ 
mining whether a contract is one of sale or one of agency or 
consignment is whether or not the buyer or consignee is obli¬ 
gated at all events to pay the purchase price of the subject 
matter of the contract. If there is an obligation on the part 
of the apparent consignee to buy and pay for the delivered 
goods, such that a suit can be maintained by the consignor 
as creditor, the transaction is one of sale or agreement to sell 
and not of consignment for sale. On the other hand, if no 
binding obligation to buy or pay for the goods on which the 
consignor could sue arises out of the agreement but only an 
obligation to account to the consignor for the proceeds of the 
goods when sold the relation is one of consignor and consignee 
for sale. Ludvujh v. Am. Woolen Co., 231 U. S. 522; Sturm 
v. Boker . 150 U. S. 312. 330; Edgewood Shoe Factories v. 
Stcxcart, 107 F. (2d) 123 (C. C. A. 5th); In re Sachs , 31 F. (2d) 
799. S00 (Md.); Williston on Sales (2nd Ed.). Sec. 33S. 
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The taxpayer does not contend that H. H. Issacoulian, Inc., 
undertook to pay a fixed price at all events for the goods 
shipped to it and there is nothing in the stipulation of facts 
which would support such a contention. The duty upon 

V'y 

H. H. Issacoulian, Inc., was to accout to the taxpayer for 
the proceeds of sale less that company's commission and ex¬ 
penses. This obligation to account for the proceeds of the 
sales in itself fixes the character of the relationship between 
the taxpayer and H. H. Issacoulian. Inc., as that of consignor- 
consignee for sale as stipulated, and shows that at the time 
the goods were sold in this country they belonged to the tax¬ 
payer. 

The fact that H. H. Issacoulian, Inc., warehoused the rugs 
m its own name, sold them as its own merchandise, fixed the 
prices at which they were sold without consultation with the 
taxpayer, and invoiced the sales and collected the prices from 
the purchasers in its own name is not inconsistent with the 
stipulated facts that the shipments to it were on consignment 
for sale and that the property remained that of the taxpayer 
until it was sold within the United States. From the nature 
of the relationship, a commission merchant, known as a 
factor at common law. is entrusted with the possession, man¬ 
agement and control of the goods and is authorized to sell 
in his own name, as well as in that of the principal. Slack v. 
Tucker & Co., 23 Wall. 321. 330; Green v. United States, 
25 App. D. C. 549, 553; Investment Trust v. Stewart, 235 
Mich. 502. 209 N. W. 660. 661; Dryden v. Michigan State 
Industries, 66 F. (2d) 950 (C. C. A. 8th); In re Klein, 3 F. 
(2d) 375. 377 (C. C. A. 2nd). 

The fact that H. H. Issacoulian. Inc., paid the duties on 
the consigned merchandise also is no indication of ownership 
by that company. For purposes of the Tariff Act all mer¬ 
chandise imported into the United States is deemed to be the 
property of the person to whom it is consigned and such con¬ 
signee is made liable for the customs duties, even though he 
may be only a forwarding agent or broker. Act of June 17, 
1930, c. 497. 46 Stat. 590. 721. Sec. 4S3; Baldwin v. United 
States, 113 Fed. 217 (C. C. A. 2nd). The duties thus paid 
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were an expense recoverable by H. H. Issacoulian, Inc., from 
the proceeds of sale before the net proceeds were remitted 
to the taxpayer. 

In his brief (p. 13) the taxpayer contends that the proceeds 
of the sales were mingled with other monies of H. H. Issa¬ 
coulian, Inc. This does not appear in the stipulation of facts, 
but even if it were the fact, it would not negative the exist¬ 
ence of a relationship of consignor-consignee for sale. In re 
Wamer-Quinlan Co., 86 F. (2d) 103, 104 (C. C. A. 2nd); 
McCollum v. Bray-Robinson Clothing Co., 24 F. (2d) 35, 37 
(C. C. A. 6th); Dryden v. Michigan State Industries, supra, 
p. 954. 

The cases of In re Wayside Furniture Co., 67 F. (2d) 201 
(C. C. A. 7th); Reliance Shoe Co. v. Manly, 25 F. (2d) 381 
(C. C. A. 4th), and Arbuckle v. Gates & Brown, 95 Va. 802. 
upon which the taxpayer relies (Br. 13), are all distinguishable 
from the present case. In each of those cases there was an 
obligation on the part of the so-called consignee to pay a fixed 
price at all events and not merely an obligation to pay over 
to the so-called consignor the proceeds from the sale of the 
merchandise. 

We submit that both the express terms of the stipulation 
and well settled principles of law support the conclusion of the 
Board that the sales of taxpayer’s property took place in this 
country and that the gains from such sales constituted profits 
from sources within the United States. 

II 

The profits from the sales of rugs and furs during the years 

1933,1934, and 1935 constituted income to the taxpayer which 

was taxable under the Revenue Acts of 1932 and 1934 

The taxpayer contends (Br. 14^24) that even though the 
profits for the years 1933, 1934, and 1935 were from sources 
within the United States he is not taxable thereon because he 
was not engaged in a trade or business within the United 
States and did not have an office or place of business therein. 
Four points are made in support of this position. 
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First, upon the basis of a concession made by the Commis¬ 
sioner before the Board that he was not taxable under the 
Revenue Acts of 1936 and 1938 on the profits made in 1936 
and subsequent years the taxpayer contends (Br. 14-16) that 
he was not taxable on the profits made in 1933. 1934, and 
1935, because no change had occurred in the applicable reve¬ 
nue laws. Second, he argues (Br. 17-21) that in every case 
decided under the laws prior to 1936. where a nonresident 
alien has been held taxable on profits from sales of personal 
property within the United States, the alien was engaged in 
trade or business within this country or had an office or place 
of business therein. Third, he urges (Br. 21-22) that Section 
119 of the 1932 and 1934 Revenue Acts is of no help in ascer¬ 
taining whether or not a nonresident alien is taxable; that 
the function of that section is to determine what income is 
to be taxed after it has been established that the nonresident 
alien is subject to taxation. Fourth, he states (Br. 23) that 
in all the years prior to the 1936 law no attempts were made 
by the Treasury to assess and collect income taxes from per¬ 
sons similarly situated to taxpayer, and he argues that the 
absence of Treasury action against such persons is determina¬ 
tive that they were not considered taxable. 

It will be noted that the taxpayer’s attempt to show that 
he is not taxable upon the profits from the sales in question 
is based primarily upon inferences which he draws from the 
action or alleged nonaction of the Commissioner of Internal 
Revenue. At no place in his brief does he make a complete 
analysis of the provisions of the applicable Revenue Acts of 
1932 and 1934 pertaining to the taxation of nonresident aliens. 
He does not point to any provision of these acts making it 
a prerequisite to the taxation of a nonresident alien that the 
alien be engaged in trade or business within the United States 
or have an office or place of business therein, and he does not 
cite a single case or Treasury ruling which holds that engag¬ 
ing in trade or business or having an office or place of business 
within the United States is a condition precedent to taxing 
nonresident aliens on profits from sources within the United 
States. 



13 


In the discussion of the several revenue acts and the rul¬ 
ings and decisions thereunder which will be set forth below 
will be found, we believe, a complete answer to each of the 
taxpayer’s contentions. Briefly this discussion will show: 
(1) that the taxpayer’s first point that the concession of the 
Commissioner that the taxpaper was not taxable under the 
Revenue Act of 1936 requires the conclusion that he is like¬ 
wise not taxable for earlier years is premised upon the false 
assumption that no change material to the taxpayer’s case 
was made in the 1936 Act; (2) that the taxpayer is in error 
in stating that no case has ever held a nonresident alien tax¬ 
able on profits from sources within the United States, except 
where the alien was engaged in trade or business within the 
United States or had an office or place of business therein; 
(3) that there are sections in the Revenue Acts of 1932 and 
1934 which levy taxes upon nonresident aliens other than the 
section's referred to in taxpayer’s brief, and that these sections 
do not make it a condition to the taxation of a nonresident 
alien that the alien be engaged in trade or business within 
the United States or have an office or place of business 
therein; and (4) that there is no foundation for the taxpayer’s 
statement that the Treasury in all the years up to 1936 never 
attempted to collect income taxes from persons similarly sit¬ 
uated to taxpayer. 

1. Under the Revenue Acts of 1932 and 1934 it is not a condition to the 
taxation of nonresident aliens that they be engaged in trade or business 
within the United States or have an office or place of business therein 

The provisions in the applicable Revenue Acts of 1932 and 
1934 pertaining to nonresident alien individuals are prac¬ 
tically identical, except that Section 211 of the 1932 Act was 
omitted in the 1934 Act, thereby resulting in the renumbering 
in the latter Act of the succeeding sections. The discussion 
herein of the Revenue Act of 1932 will, therefore, apply equally 
to the Revenue Act of 1934. 

The Revenue Act of 1932 is divided into titles numbered I 
through IX. Title I deals with the income Tax. Title I in 
turn is subdivided into subtitles A, B and C. Subtitle A is 

427260—41-3 
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designated as ‘‘Introductory Provisions”; subtitle B as “Gen¬ 
eral Provisions” and is divided into Parts and sections; and 
subtitle C as “Supplemental Provisions,” and is divided into 
Supplements and sections. 3 

Section 4 of the 1932 Act, Appendix, infra, p. 25, provides 
that the application of the General Provisions and of Supple¬ 
ments A to D, inclusive, to certain enumerated special classes 
of taxpayers “shall be subject to the exceptions and additional 
provisions found in the Supplement applicable to such class.” 
The exceptions and additional provisions applicable to non¬ 
resident alien individuals are set forth in Supplement H, em¬ 
bracing Sections 211 to 218, inclusive, of the Act, Appendix, 
infra , pp. 29-31. 

Section 11 under the subtitle “General Provisions” levies 
a graduated normal tax upon the net income of every individ¬ 
ual and Section 12 levies a surtax upon the net income of 
every individual. In Section 211 of the Revenue Act of 1932 
one rate of normal tax is imposed upon the net income of non¬ 
resident alien individuals who are not residents of a contiguous 
country, stated to be in lieu of the graduated normal tax im¬ 
posed by Section 11. No exception is made with respect to the 
application to nonresident alien individuals of the surtax lev¬ 
ied by Section 12. Section 211 of the Revenue Act of 1932 
was omitted from the Revenue Bill of 1934 with the statement 
by the Committee on Ways and Means and the Committee on 
Finance that this was a clerical change, since Section 11 of 
the 1934 Bill provided only one rate of normal tax. H. Rep. 
No. 704. 73rd Cong., 2d Sess., p. 34 (1939-1 Cum. Bull. (Part 
2) pp. 554, 579). S. Rep. No. 55S, 73rd Cong., 2d Sess., p. 42, 
Appendix, infra, p. 39. It thus appears that under the 
Revenue Act of 1932 a normal tax upon the net income of 


3 This arrangement of the provisions relating to the income tax was first 
introduced in the Revenue Act of 192S. c. $52. 45 Stat. 701. It was believed 
l>y Congress that approximately SO# of the taxpayers who file returns 
would find in the General Provisions practically all of the income tax statute 
law of interest to them. In the main, the Supplemental Provisions are 
those which apply only to extraordinary classes of taxpayers or which 
apply only to the extraordinary transactions of ordinary classes of taxpay¬ 
ers. II. Rep. No. 2. 70fh Cong.. 1st Sess.. p. 12 (1939-1 Cum. Bull. (Part 2) 
pp. 384. 392). 
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nonresident alien individuals is levied by Section 211 and a 
surtax is levied by Section 12. In the Revenue Act of 1934 
the normal tax is levied by Section 11 and the surtax by 
Section 12. 

In Section 21 “net income” is defined as meaning the gross 
income computed under Section 22, less the deductions allowed 
by Section 23. Sections 21, 22 and 23 appear in the “General 
Provisions” and are, therefore, applicable to nonresident alien 
individuals with the exceptions set forth in Supplement H 
of the Revenue Acts of 1932 and 1934. 

Section 22 (Appendix, infra, p. 25) contains the familiar 
definition of gross income. The only exceptions to this section 
relating to gross income of a nonresident alien individual are 
contained in Section 212 under Supplement H (Appendix, 
infra, p. 30). Subdivision (a) of Section 212 provides that 
“in the case of a nonresident alien individual gross income 
includes only the gross income from sources within the United 
States.” 4 

Provisions for determining what is and what is not gross 
income from sources within the United States are contained in 
Section 119 of the Revenue Act of 1932, Appendix, infra, p. 25, 
which appears in Supplement B of the Supplemental Pro¬ 
visions. That section sets forth what items of gross income 
shall be treated as income from sources within the United 
States, what items shall be treated as income from sources 
without the United States and what items shall be allocated 
or apportioned to sources within or without the United States. 
In subdivision (e) of Section 119 it is provided that gains, 
profits and income derived from the purchase of personal 
property without and its sale within the United States shall 
be treated as derived entirely from sources within the United 
States. 

Section 213 provides to what extent the deductions allowed 
by Section 23 may be taken by a nonresident alien individual. 

4 Subdivision (b) of Section 212 provides that the income of a nonresident 
alien individual which consists exclusively of earnings from the operation 
of ships documented under the laws of a foreign country which grants an 
equivalent exemption to citizens of the United States and to corporations 
organized in the United States shall not be included in gross income. 
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Subdivision (a) of Section 213 provides that in the case of a 
nonresident alien individual the deductions shall be allowed 
only if and to the extent that they are connected with income 
from sources within the United States. Subdivision (b) (1) 
provides that the deduction, for losses not connected with the 
trade or business if incurred in transactions entered into for 
profit, allowed by Section 23 (e) (2) shall be allowed whether 
or not connected with income from sources within the United 
States, “but only if the profit, if such transaction had resulted 
in a profit, would be taxable under this title.” The quoted 
language of this subdivision relating to deduction for losses 
clearly indicates that there may be transactions by a nonresi¬ 
dent alien resulting in a taxable profit even though not con¬ 
nected with a trade or business. 

There can be no question that nonresident alien individuals 
are persons subjected to taxation by this country, that is, they 
are clearly not an exempted class. From the sections of the 
revenue acts referred to above it is clear that their net income 
which is subjected to tax is computed in the same manner as 
the net income of other taxpayers, with the exception that 
their gross income to be used in computing the net is confined 
to gross income from sources within the United States and 
the exception that the deductions are limited to the extent 
that they are connected with income from sources within the 
United States. See Helvering v. Suffolk Co., 104 F. (2d) 505 
(C. C. A. 4th). 

There is no provision under Supplement H, which contains 
the exceptions and additional provisions applicable to non¬ 
resident alien individuals, or any provision elsewhere in the 
Revenue Acts of 1932 and 1934 making it a condition to the 
taxation of nonresident alien individuals that such individuals 
be engaged in trade or business within the United States or 
have an office or place of business therein. Indeed, the tax¬ 
payer seems to concede (Br. 22) that a nonresident alien not 
engaged in trade or business in the United States and having 
no office or place of business therein is taxed on fixed or deter¬ 
minable annual and periodical income from sources within the 
United States. This could not be denied by the taxpayer, for 
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by statute the person having the control and payment of such 
income is required to collect the normal tax for the Government 
by deducting and withholding such tax before paying the 
income over to the alien. See Section 143 of the Revenue Acts 
of 1932 and 1934. The taxpayer fails, however, to point to any 
provision in the Revenue Acts of 1932 and 1934 drawing the 
distinction he thus makes between the taxation of fixed or 
determinable annual or periodical income and the taxation of 
income derived from sales of property within the United States. 
We submit that there is no such distinction drawn in the 
Revenue Acts of 1932 and 1934. 

It is clear, therefore, that under the Revenue Acts of 1932 
and 1934 it is not a condition to the taxation of nonresident 
aliens that they be engaged in trade or business within the 
United States or have an office or place of business therein. 

2. The Revenue Act of 1936 made substantial changes in the system of 

taxing nonresident aliens 

The Treasury Department encountered great difficulty in 
collecting taxes from nonresident aliens not engaged in trade 
or business and not having an office or place of business in the 
United States, where the income from sources within the 
United States consisted of capital gains, and in 1936 substantial 
changes were made in the system of taxing nonresident aliens 
and foreign corporations. 5 New provisions unlike any provi¬ 
sion of the earlier acts were added in the Revenue Act of 1936. 
These provisions are contained in Section 211 of that Act, 
Appendix, infra, p. 32. 

Under the new provisions nonresident alien individuals are 
divided into two classes, (a) nonresident alien individuals not 
engaged in trade or business within the United States and not 
having an office or place of business therein, and (b) non¬ 
resident alien individuals who are engaged in trade or business 
within the United States or have an office or place of business 
therein. A nonresident alien individual not engaged in trade 
or business within the United States and not having an office 

4 See H. Rep. No. 2475, 74th Cong., 2d Sess., p. 0, Appendix, infra, pp. 39-40; 
S. Rep. No. 2156. 74th Cong., 2d Sess., p. 21. Appendix, infra, p. 40. 
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or place of business therein is taxable under subsection (a) of 
Section 211 of the Revenue Act of 1936 only on gross income 
from sources within the United States consisting of fixed or 
determinable annual or periodical income. In subsection (b) 
of Section 211 it is provided that a nonresident alien individual 
who is engaged in trade or business within the United States 
or has an office or place of business therein is taxable without 
regard to the provisions of subsection (a), that is, his income 
includes any item of gross income which is treated as income 
from sources within the United States. See Articles 211-7 
and 212—1 of Treasury Regulations 94. Appendix, infra, pp. 
34-39. 

It is clear from the reports of both the Ways and Means 
Committee and the Committee on Finance, relating to the 
Revenue Bill of 1936, that Congress recognized that nonresident 
aliens not engaged in trade or business within the United States 
and not having an office or place of business therein were, under 
the Revenue Act of 1934 and earlier acts, subject to tax on 
capital gains, and that it was their purpose to make substantial 
changes in the system of taxing such aliens. Thus the Ways 
and Means Committee in referring to the new provision, which 
subsequently became subdivision (a) of Section 211 of the 1936 
Act, taxing a nonresident alien not engaged in trade or business 
in the United States and not having an office or place of busi¬ 
ness therein at the rate of 10% on his gross, fixed or determin¬ 
able income said (H. Rep. No. 2475, 74th Cong., 2d Sess.. p. 9, 
Appendix, infra, pp. 39-40): 

It has also been necessary to recommend substantial 
changes in our present system of taxing nonresident 
aliens and foreign corporations. * * * In section 

211, it is proposed that the tax on a nonresident alien 
not engaged in a trade or business in the United States 
and not having an office or place of business therein, 
shall be at the rate of 10 percent on his gross income 
from interest, dividends, rents, wages, and salaries and 
other fixed and determinable income. This tax (in the 
usual case) is collected at the source by withholding as 
provided for in section 143. Such a nonresident will 
not be subject to the tax on capital gains, including 
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gains from hedging transactions, as at present , it hav¬ 
ing been found impossible to effectually collect this lat¬ 
ter tax. It is believed that this exemption from tax 
will result in additional revenue from the transfer taxes 
and from the income tax in the case of persons carrying 
on the brokerage business. In the case of a nonresi¬ 
dent alien engaged in trade or business in the United 
States, or having an office or place of business therein, 
the same tax is levied on his net income from sources 
within the United States as is levied on an American 
citizen, except for the disallowance of certain personal 
exemptions and credits for dependents. [Italics sup¬ 
plied.] 

A similar statement was made by the Committee on Fi¬ 
nance. S. Rep. No. 2156, 74th Cong.. 2d Sess., p. 21. Appen¬ 
dix, infra, p. 40. 

A complete discussion of the nature of and necessity for 
the changes made in the taxing provisions of the 1936 Act 
as applied to aliens is found in paragraphs 37.15A to 37.15K 
of the 1939 Cumulative Supplement to Paul & Mertens. Law 
of Federal Income Taxation. See also Angell, The Non- 
icsident Alien: A Problem in Federal Taxation of Income, 
36 Col. L. R. 90S. 

In Montgomery, Federal Income Tax Handbook (1936— 
1937), it is stated (p. S06): 

This exemption of capital gains in the case of non¬ 
resident aliens and foreign corporations who have no 
business situs in the United States is new in the 1936 
law. It was found impossible to collect the tax under 
prior laws. 

The phrase ‘'engaged in trade or business within the United 
States'’ is defined in Section 211 (b) as not including the 
effecting of transactions in the United States in stocks, secu¬ 
rities or commodities through a resident broker, commission 
agent, or custodian. It was conceded below in the present 
case that the taxpayer was not engaged in trade or business 
in the United States within the meaning of Section 211 of 
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the Revenue Act of 1936, and had no office or place of busi¬ 
ness within this country. Hence it followed that subsection 

(a) of Section 211 of the Revenue Act of 1936 was applicable, 
and since that subsection taxes only fixed or determinable 
annual or periodical gains, profits and income, it resulted in 
the taxpayer not being subject to tax for the year 1936 and 
subsequent years upon the gains from the sales for those 
years. 

The concession with respect to the taxpayer’s liability for 
lax under the 1936 law. however, has no bearing whatsoever 
upon the question of his liability under the 1932 and 1934 Acts. 
The concession was made solely because of the change in the 
system of taxing nonresident aliens. 

The case of Union Internationale de Placements v. Hoeiy, 
96 F. (2d) 591 (C. C. A. 2nd), relied upon by the taxpayer 
(Br. 15-16). dealt with an entirely different question from the 
one here presented. That case involved capital stock taxes 
for the years 1933. 1934, and 1935 imposed by Section 215 

(b) of the National Industrial Recovery Act. c. 90. 4S Stat. 
195. 207. and Section 701 (b) of the Revenue Act of 1934, 
c. 277. 4S Stat. 680, 769 (U. S. C.. Title 26. Sec. 135S). The 
capital stock tax was imposed upon every foreign corporation 
“with respect to carrying on or doing business in the United 
States/’ In determining the question whether the taxpayer 
in that case was “carrying on or doing business in the United 
States,” it is true that the court considered the definition of 
“engaged in trade or business within the United States” con¬ 
tained in Section 211 (b) of the Revenue Act of 1936 as a 
clarification of the same expression and its equivalent previ¬ 
ously used in taxing statutes, but we fail to see how the con¬ 
clusion of the court in this respect, even if correct, assists the 
taxpayer in the present case, for the expression “engaged in 
trade or business within the United States” is not used any¬ 
where in the Revenue Acts of 1932 and 1934 with respect to 
the income tax imposed upon aliens. It may be further 
noted that the taxpayer in the cited case filed an income tax 
return and paid taxes shown thereon to be due with respect 
to income received by it from sources within the United 


21 


States, and that it did not seek a recovery of these taxes- 
(96 F. (2d) at page 592.) 

3. The administrative rulings and decisions of the Board and the courts 
support the Government’s position 

The taxpayer contends (Br. 17-21) that the decisions under 
the 1934 and prior laws demonstrate that he had no taxable 
income for the years 1933 to 1935. It will be observed that 
in every case cited by the taxpayer the alien was held taxable. 
The taxpayer, however, urges that in each of the cases the 
alien was engaged in trade or business within the United 
States, and that, therefore, each case cited by him is vividly 
distinguishable from the present case. It is difficult to glean 
from the statement of facts in some of the cited cases that 
the alien was engaged in trade or business within the United 
States, but assuming that to be the fact it was not the basis 
upon which the decisions in those cases were placed. The cases 
cited by the taxpayer, therefore, support, we believe, the posi¬ 
tion of the Government. 

The taxpayer professes (Br. 17) to have made a careful 
study of all the decisions, and yet he does not refer to a single 
case holding that an alien was not taxable on gains from sales 
of personal property within the United States because he was 
not engaged in trade or business within the United States and 
did not have an office or place of business within the United 
States. We believe no case will be found which makes such 
a holding. 

A case directly in point here is the decision of this Court in 
Roerich v. Helvering, 115 F. (2d) 39, certiorari denied. 312 
U. S. 700. There a nonresident alien painted numerous pic¬ 
tures during the progress of an expedition to Asia. These 
paintings were sold to an individual in the United States and 
this Court held the alien taxable upon the gross proceeds of 
sale, since the record contained no evidence concerning the 
cost of producing the pictures. There was no suggestion in 
that case that the alien was engaged in trade or business within 
the United States or had an office or place of business therein. 

Likewise in Zander & Cia, Ltd. v. Commissioner, 42 B. T. A. 
50, the Board held that a foreign corporation which maintained 
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no place of business in the United States was taxable upon the 
profits realized from its dealings in futures contracts on the New 
York Coffee and Sugar Exchange. 

Among other cases, the following also held the alien indi¬ 
vidual or foreign corporation taxable on income from sources 
within the United States without a showing that the taxpayer 
was engaged in trade or business within the United States or 
had hn office or place of business therein: Helverin/j v. Stock- 
holms &c Bank, 293 U. S. 84 (interest on tax refund); Hel¬ 
vering v. Suffolk Co., 104 F. (2d) 505 (C. C. A. 4th), now 
pending before the Circuit Court of Appeals on a second appeal 
(tax refund); De Stuers v. Commissioner, 26 B. T. A. 201 
(profits realized from the redemption at par of Second Liberty 
Loan bonds purchased at less than par); Sabatini v. Commis¬ 
sioner, 98 F. (2d) 753 (C. C. A. 2nd) (amounts received by tax¬ 
payer for granting rights to publish his literary productions). 
See also Vondermuhll v. Helvering, 64 App. D. C. 137, 75 F. 
(2d) 656. 

The administrative rulings under acts prior to 1936 have, 
we believe, uniformly held that profits derived by a nonresi¬ 
dent alien individual or foreign corporation from sales of prop¬ 
erty in the United States were subject to tax without regard 
to whether or not the alien individual or foreign corporation 
was engaged in business in the United States or had an office 
or place of business therein. See 0. D. 863, 4 Cum. Bull. 113 
(1921); 0. D. 890. 4 Cum. Bull. 114 (1921); I. T. 1231, 1-1 
Cum. Bull. 206 (1922); I. T. 1232,1-1 Cum. Bull. 207 (1922); 
G. C. M. 13475, XIII-2 Cum. Bull. 224 (1934). 

No ruling to the contrary is cited by the taxpayer. 

Ill 

The Board of Tax Appeals did not abuse its discretion in 
! denying the taxpayer’s motion to reopen the case 

The taxpayer argues (Br. 24-25) that the Board abused 
its discretion in refusing to reopen the case in order that he 
might submit proof as to the actual cost of the property sold 
and the expenses incurred by him. 
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No tax returns were filed by the taxpayer but returns were 
prepared for him by the Commissioner pursuant to Section 
3176, Revised Statutes. Where a taxpayer fails to make a 
return, that section authorizes the Commissioner to make the 
return “from his own knowledge and from such information 
as he can obtain through testimony or otherwise.” 

The returns made by the Commissioner treated as income 
the difference between the remittances made by the commis¬ 
sion merchant to the taxpayer and the declared value of the 
merchandise for customs purposes. (App. 6-9.) The remit¬ 
tances made to the taxpayer were the gross proceeds of sale 
less the commissions and expenses of the commission mer¬ 
chant, and thus the taxpayer has received the benefit of a 
deduction of all expenses known to the Commissioner. 
Whether the declared value of the merchandise was greater or 
less than actual cost is not shown by the record, but there 
was nothing arbitrary in the Commissioner’s action in using 
the declared value in the absence of more accurate informa¬ 
tion as to the actual cost. 

The deficiency notice to the taxpayer disclosed the manner 
in which the Commissioner had arrived at the profits from 
the sales, and if the taxpayer was not satisfied with the 
amounts used by the Commissioner as the bases for computing 
gain he should have adduced evidence showing the proper 
amounts, as well as proof as to any expenses other than those 
allowed by the Commissioner. The taxpayer was in this 
country at the time the deficiency notice was mailed to him 
in December, 1938 (App. 1, 26), and he should have provided 
his counsel with all the proof necessary to sustain any attack 
which he intended to make upon the Commissioners deter¬ 
mination. It is suggested (Br. 24) that the taxpayer was in 
Turkey at the time of the hearing before the Board and that 
a state of war existed in Europe making travel from Turkey 
very hazardous. It is further suggested that proof of the 
taxpayer’s expenses could now be made before the American 
consul at Istanbul. If proof could now be made before the 
American consul at Istanbul, it could have been made before 
the consul prior to the hearing before the Board. 





We submit that there was no abuse of discretion on the part 
of the Board in refusing to reopen the case. See Bankers Coal 
Co. v. Burnet, 2S7 U. S. 308; Commissioner v. Sussman, 102 
F. (2d) 919. 922-923 (C. C. A. 2nd). See also Roerich v. Hel¬ 
vering, supra. 


CONCLUSION 

The decision of the Board of Tax Appeals is correct and 
should be affirmed. 

Respectfully submitted, 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 

J. Louis Monarch, 

Lee A. Jackson, 

Special Assistants to the Attorney General. 
November, 1941. 


APPENDIX 


Revenue Act of 1932, c. 209. 47 Stat. 169: 

Sec. 4. SPECIAL CLASSES OF TAXPAYERS. 

The application of the General Provisions and of Sup¬ 
plements A to D, inclusive, to each of the following 
special classes of taxpayers, shall be subject to the ex¬ 
ceptions and additional provisions found in the Sup¬ 
plement applicable to such class, as follows: 

***** 

(d) Nonresident alien individuals—Supplement H. 

***** 

Sec. 11. NORMAL TAX ON INDIVIDUALS. 

There shall be levied, collected, and paid for each 
taxable year upon the net income of every individual 

a normal tax equal to the sum of the following: 

***** 

Sec. 12. SURTAX ON INDIVIDUALS. 

(a) Rates of Surtax. —There shall be levied, collected, 
and paid for each taxable year upon the net income of 
every individual a surtax as follow’s: 

***** 

Sec. 22. GROSS INCOME. 

(a) General Definition. —“Gross income” includes 
gains, profits, and income derived from * * * 
businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership 
or use of or interest in such property; also from * * * 
the transaction of any business carried on for gain or 
profit, or gains or profits and income derived from any 

source whatever. * * * 

***** 

Sec. 119. INCOME FROM SOURCES WITHIN 
UNITED STATES. 

(a) Gross Income From Sources in United States .— 
The following items of gross income shall be treated as 
income from sources within the United States: 

(25) 
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(1) Interest. —Interest on bonds, notes, or other in¬ 
terest-bearing obligations of residents, corporate or 
otherwise, not including— 

(A) interest on deposits with persons carrying on the 
banking business paid to persons not engaged in busi¬ 
ness within the United States and not having an office 
or place of business therein, or 

(B) interest received from a resident alien individual, 
a resident foreign corporation, or a domestic corpora¬ 
tion, when it is shown to the satisfaction of the Com¬ 
missioner that less than 20 per centum of the gross in¬ 
come of such resident payor or domestic corporation 
has been derived from sources within the United States, 
as determined under the provisions of this section, for 
the three-year period ending with the close of the tax¬ 
able year of such payor preceding the payment of such 
interest, or for such part of such period as may be 
applicable, or 

(C) income derived by a foreign central bank of issue 
from bankers’ acceptances; 

(2) Dividends .—The amount received as dividends— 

(A) from a domestic corporation other than a corpo¬ 
ration entitled to the benefits of section 251, and other 
than a corporation less than 20 per centum of whose 
gross income is shown to the satisfaction of the Com¬ 
missioner to have been derived from sources within the 
United States, as determined under the provisions of 
this section, for the three-year period ending with the 
close of the taxable year of such corporation preceding 
the declaration of such dividends (or for such part of 
such period as the corporation has been in existence), or 

(B) from a foreign corporation unless less than 50 
per centum of the gross income of such foreign corpo¬ 
ration for the three-year period ending with the close 
of its taxable year preceding the declaration of such 
dividends (or for such part of such period as the corpo¬ 
ration has been in existence) was derived from sources 
wuthin the United States as determined under the pro¬ 
visions of this section; 
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(3) Personal Services. —Compensation for labor or 
personal services performed in the United States; 

(4) Rentals and Royalties. —Rentals or royalties from 
property located in the United States or from any inter¬ 
est in such property, including rentals or royalties for 
the use of or for the privilege of using in the United 
States, patents, copyrights, secret processes and formu¬ 
las, good will, trade-marks, trade brands, franchises, 
and other like property; and 

(5) Sale of Real Property. —Gains, profits, and income 
from the sale of real property located in the United 
States. 

(b) Net Income from Sources in United States. —From 
the items of gross income specified in subsection (a) of 
this section there shall be deducted the expenses, losses, 
and other deductions properly apportioned or allocated 
thereto and a ratable part of any expenses, losses, or 
other deductions which can not definitely be allocated to 
some item or class of gross income. The remainder, if 
any, shall be included in full as net income from sources 
within the United States. 

(c) Gross Income from Sources Without United 
States. —The following items of gross income shall be 
treated as income from sources without the United 
States: 

(1) Interest other than that derived from sources 
within the United States as provided in subsection (a) 

(1) of this section ; 

(2) Dividends other than those derived from sources 
within the United States as provided in subsection (a) 

(2) of this section ; 

(3) Compensation for labor or personal services 
performed without the United States; 

(4) Rentals or royalties from property located 
without the United States or from any interest in such 
property, including rentals or royalties for the use of 
or for the privilege of using without the United States, 
patents, copyrights, secret processes and formulas, 
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good will, trade-marks, trade brands, franchises, and 
other like properties; and 

(5) Gains, profits, and income from the sale of real 
property located without the United States. 

(d) Net Income from Sources Without United 
States. —From the items of gross income specified in 
subsection (c) of this section there shall be deducted 
the expenses, losses, and other deductions properly ap¬ 
portioned or allocated thereto, and a ratable part of 
any expenses, losses, or other deductions which can not 
definitely be allocated to some item or class of gross 
income. The remainder, if any, shall be treated in 
full as net income from sources without the United 
States. 

(e) Income from Sources Partly Within and Partly 
Without United States. —Items of gross income, ex¬ 
penses, losses and deductions, other than those speci¬ 
fied in subsections (a) and (c) of this section, shall be 
allocated or apportioned to sources within or without 
the United States, under rules and regulations pre¬ 
scribed by the Commissioner with the approval of the 
Secretary. Where items of gross income are separately 
allocated to sources within the United States, there 
shall be deducted (for the purpose of computing the 
net income therefrom) the expenses, losses, and other 
deductions properly apportioned or allocated thereto 
and a ratable part of other expenses, losses or other 
deductions which can not definitely be allocated to 
some item or class of gross income. The remainder, 

i if any. shall be included in full as net income from 
sources within the United States. In the case of 
gross income derived from sources partly within and 
partly without the United States, the net income may 
first be computed by deducting the expenses, losses, 
or other deductions apportioned or allocated thereto 
and a ratable part of any expenses, losses, or other 
deductions which can not definitely be allocated to some 
items or class of gross income; and the portion of such net 
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income attributable to sources within the United States 
may be determined by processes or formulas of gen¬ 
eral apportionment prescribed by the Commissioner 
with the approval of the Secretary. Gains, profits, and 
income from— 

(1) transportation or other services rendered partly 
within and partly without the United States, or 

(2) from the sale of personal property produced (in 
whole or in part) by the taxpayer within and sold with¬ 
out the United States, or produced (in whole or in part) 
by the taxpayer without and sold within the United 
States, shall be treated as derived partly from sources 
within and partly from sources without the United 
States. Gains, profits, and income derived from the 
purchase of personal property within and its sale with¬ 
out the United States or from the purchase of personal 
property without and its sale within the United States, 
shall be treated as derived entirely from sources within 
the country in which sold, except that gains, profits, and 
income derived from the purchase of personal property 
within the United States and its sale within a possession 
of the United States or from the purchase of personal 
property within a possession of the United States and 
its sale within the United States shall be treated as 
derived partly from sources within and partly from 
sources without the United States. 

(f) Definitions .—As used in this section the words 
“sale” or “sold” include “exchange” or “exchanged”; 
and the word “produced” includes “created.” “fabri¬ 
cated.” “manufactured,” “extracted.” “processed," 
“cured,” or “aged.” 

***** 

Supplement H— Nonresident Alien Individuals 

Sec. 211. NORMAL TAX. 

(a) General Rule .—In the case of a nonresident alien 
individual who is not a resident of a contiguous country, 
the normal tax shall be S per centum of the amount of 
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the net income in excess of the credits against net income 

allowed to such individual. 

***** 

(c) In Lieu of Normal Tax Under Section 11 .— The 
tax imposed by this section shall be in lieu of the normal 
tax imposed by section 11. 

Sec. 212. GROSS INCOME. 

(a) General Rule. —In the case of a nonresident alien 
individual gross income includes only the gross income 
from sources within the United States. 

(b) Ships Under Foreign Flag .— 

* * * * * 

Sec. 213. DEDUCTIONS. 

(a) General Rule. —In the case of a nonresident alien 
individual the deductions shall be allowed only if and 
to the extent that they are connected with income from 
sources within the United States; and the proper ap¬ 
portionment and allocation of the deductions with re¬ 
spect to sources of income within and without the 
United States shall be determined as provided in sec¬ 
tion 119, under rules and regulations prescribed by the 
Commissioner with the approval of the Secretary. 

(b) Losses .— 

(1) The deduction, for losses not connected with the 
trade or business if incurred in transactions entered 
into for profit, allowed by section 23 (e) (2) shall be 
allowed whether or not connected with income from 
sources within the United States, but only if the profit, 
if such transaction had resulted in a profit, would be 
taxable under this title. 

(2) The deduction for losses of property not con¬ 
nected with the trade or business if arising from cer¬ 
tain casualties or theft, allowed by section 23 (e) (3), 
shall be allowed whether or not connected w’ith income 
from sources within the United States, but only if the 
loss is of property within the United States. 

(c) Charitable, Etc., Contributions. —The so-called 
“charitable contribution’* deduction allowed by sec¬ 
tion 23 (n) shall be allowed whether or not connected 
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with income from sources within the United States, but 
only as to contributions or gifts made to domestic cor¬ 
porations, or to community chests, funds, or founda¬ 
tions, created in the United States, or to the voca¬ 
tional rehabilitation fund. 

Sec, 214. CREDITS AGAINST NET INCOME. 

In the case of a nonresident alien individual the 
personal exemption allowed by section 25 (c) of this 
title shall be only SI,000. The credit for dependents 
allowed by section 25 (d) shall not be allowed in the 
case of a nonresident alien individual unless he is a 
resident of a contiguous country. 

Sec. 215. ALLOWANCE OR DEDUCTIONS AND 
CREDITS. 

(a) Return to Contain Information .—* # *. 

(b) Tax Withheld at Source .—* * *. 

Sec. 216. CREDITS AGAINST TAX. 

****** 

Sec. 217. RETURNS. 

****** 

Sec. 218. PAYMENT OF TAX. 

(a) Time of Payment .—* * *. 

(b) Withholding at Source .—* * *. 

Revenue Act of 1934. c. 277, 48 Stat. 680: 

Sections 4, 11, 12, 22 (a) and 119 of the Revenue Act 
of 1934 contain provisions substantially the same as 
the provisions of sections of the corresponding numbers 
in the Revenue Act of 1932. except for a change in the 
rate of tax in Sections 11 and 12, and an addition to 
subdivision (a) (1) and subdivision (a) (2) (B) of Sec¬ 
tion 119 of the Revenue Act of 1934. not material to the 
present case. 

Sections 211, 212, 213. 214, 215. 216 and 217 of the 
Revenue Act of 1934 are identical with provisions con¬ 
tained in Sections 212, 213, 214. 215, 216. 217 and 218, 
respectively, of the Revenue Act of 1932. The provi¬ 
sions contained in Section 211 of the Revenue Act of 
1932 are not carried forward to the Revenue Act of 
1934. 


Revenue Act of 1936. c. 690. 49 Stat. 1648: 

Sections 4. 11. 12. 22 and 119 of the Revenue Act of 
1936 are, so far as material to the present case, sub¬ 
stantially the same as sections of the corresponding 
numbers in the Revenue Act of 1934. and substantially 
the same as the provisions in sections of the correspond¬ 
ing numbers in the Revenue Act of 1932. 

Sections 212. 213. 214. 215. 216. 217 and 21S of the 
Revenue Act of 1936 are identical with the sections of 
the corresponding numbers in the Revenue Act of 1932. 
and sections 211. 212. 213. 214. 215. 216 and 217 of the 
Revenue Act of 1934. A new provision was added to 
the Revenue Act of 1936 in Section 211. which was un¬ 
like any provision of the Revenue Acts of 1932 and 
1934. as follows: 

Sec. 211. TAX ON NONRESIDENT ALIEN IN¬ 
DIVIDUALS. 

(a) No United States Business or Office .—There 
i shall be levied, collected, and paid for each taxable 

year, in lieu of the tax imposed by sections 11 and 12. 
upon the amount received, by every nonresident alien 
individual not engaged in trade or business within the 
United States and not having an office or place of busi- 
i ness therein, from sources within the United States as 
interest (except interest on deposits with persons carry¬ 
ing on the banking business), dividends, rents, salaries, 
wages, premiums, annuities, compensations, remunera¬ 
tions. emoluments, or other fixed or determinable an¬ 
nual or periodical gains, profits, and income, a tax of 
10 per centum of such amount, except that such rate 
shall be reduced, in the case of a resident of a contiguous 
country, to such rate (not less than 5 per centum) as 
i may be provided by treaty with such country. 

(b) United States Business or Office .—A nonresi¬ 
dent alien individual engaged in trade or business in 
the United States or having an office or place of busi¬ 
ness therein shall be taxable without regard to the pro¬ 
visions of subsection (a). As used in this section, sec- 
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tion 119, section 143, section 144, and section 231, the 
phrase “engaged in trade or business within the United 
States" includes the performance of personal services 
within the United States at any time within the taxable 
year, but does not include the performance of personal 
services for a nonresident alien individual, foreign part¬ 
nership. or foreign corporation, not engaged in trade 
or business within the United States, by a nonresident 
alien individual temporarily present in the United 
States for a period or periods not exceeding a total of 
ninety davs during the taxable vear and whose com- 
pensation for such services does not exceed in the aggre¬ 
gate $3,000. Such phrase does not include the effecting 
of transactions in the United States in stock, securities, 
or commodities through a resident broker, commission 
agent, or custodian. 

Treasury Regulations 77. promulgated under the Revenue 
Act of 1932: 

Art. 678. Sale of personal property .— Income derived 

from the purchase and sale of personal property shall 

be treated as derived entirelv from the countrv in which 

*• « 

sold, except that income derived from the purchase of 
personal property within the United States and its sale 
within a possession of the United States or from the 
purchase of personal property within a possession of 
the United States and its sale within the United States 
shall be treated as derived partly from sources within 
and partly from sources without the United States. The 
word “sold" includes “exchanged." The “country in 
which sold" ordinarily means the place where the prop¬ 
erty is marketed. This article does not apply to income 
from the sale of personal property produced (in whole 
or in part) by the taxpayer within and sold without the 
United States or produced (in whole or in part) by the 
taxpayer without and sold within the United States. 
(See article 682.) 

Art. 679. Deductions in general .—The deductions 
provided for in Title I shall be allowed to nonresident 
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alien individuals, foreign corporations, and to citizens 
of the United States and domestic corporations entitled 
to the benefits of section 251. only if and to the extent 
provided in sections 213. 215, 232. 233, and 251 and 
articles 6S0-6S4. 1051, 1071, 1111, and 1133. 

Art. 1041. Gross income of nonresident alien individ¬ 
uals. —In the case of nonresident alien individuals “gross 
income” means only the gross income from sources 
within the United States, determined under the provi¬ 
sions of section 119. (See articles 671-6S4.) The items 
of gross income from sources without the United States 
i and therefore not taxable to nonresident aliens are 
described in section 119 (c) and article 677. As to who 
are nonresident alien individuals see articles 1022-1026. 

Art. 1051. Deductions allowed nonresident alien in¬ 
dividuals. —In the case of a nonresident alien individual 
the deductions allowed by section 23 for business ex¬ 
penses. interest, taxes, losses in trade, bad debts, de¬ 
preciation. and depletion are allowed only if and to the 
extent that they are connected with income from 
sources within the United States. (See also section 215 
and article 1071.) In the case of such taxpayers, how¬ 
ever. (1) losses sustained during the taxable year and 
not compensated for by insurance or otherwise, if in¬ 
curred in any transaction entered into for profit, though 
not connected with the trade or business, are deducti¬ 
ble only if and to the extent that the profit, if such 
transaction had resulted in a profit, would have been 
taxable as income from sources within the United 
States; * * *. 

Articles 119-S. 119-9, 211-6 and 212-1 of Treasury Regu¬ 
lations 86, promulgated under the Revenue Act of 1934, con¬ 
tain provisions substantially the same as Articles 678. 679. 
1041 and 1051. respectively, of Treasury Regulations 77. 

Treasury Regulations 94. promulgated under the Revenue 
Act of 1936: 

Art. 211-7. Taxation of nonresident alien individ¬ 
uals. —For the purposes of this article and articles 
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212-1, 213-1, 214-1, and 217-2, nonresident alien indi¬ 
viduals are divided into two classes: (a) nonresident 
alien individuals not engaged in trade or business 
within the United States and not having an office or 
place of business therein at any time within the tax¬ 
able year, and (b) nonresident alien individuals who at 
any time within the taxable year are engaged in trade 
or business in the United States or have an office or 
place of business therein. The term ‘‘nonresident alien 
individuals” includes “nonresident alien fiduciaries.” 

(a) No United States business or office .—For the 
purposes of this article the term “amount received”' 
means “gross income.” Every nonresident alien indi¬ 
vidual not engaged in trade or business within the 
United States and not having an office or place of busi¬ 
ness therein at any time within the taxable year is lia¬ 
ble to the tax upon his gross income from sources 
within the United States, determined under the provi¬ 
sions of section 119, which is fixed or determinable 
annual or periodical gains, profits, and income. Spe¬ 
cific items of fixed or determinable annual or periodical 
income are enumerated in the Act as interest (except 
interest on deposits with persons carrying on the bank¬ 
ing business), dividends, rents, salaries, wages, premi¬ 
ums, annuities, compensation, remunerations, and 
emoluments, but other fixed or determinable annual or 
periodical gains, profits, and income are also subject 
to the tax, as, for instance, royalties. As to the de¬ 
termination of fixed or determinable annual or periodi¬ 
cal income see article 143-2. * * # . 

(b) United Stales business or office .—A nonresident 
alien individual who at any time within the taxable 
year was engaged in trade or business in the United 
States or had an office or place of business therein is 
not taxable at the rate of 10 percent upon the items 
of gross income enumerated in section 211 (a). The 
net income from sources within the United States of 
such a nonresident alien individual (gross income from 
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sources within the United States minus the statutory 
deductions provided in sections 23 and 213) less the 
credits against net income allowable to an individual 
by section 25. is subject to the normal tax of 4 percent 
imposed by section 11 and the graduated surtax im¬ 
posed by section 12 (b). 

As used in section 211, section 119. section 143. sec¬ 
tion 144. and’section 231. the phrase “engaged in trade 
or business within the United States” includes the per¬ 
formance of personal services within the United States 
at any time within the taxable year but does not include 
the performance of personal services for a nonresident 
alien individual, foreign partnership, or foreign corpo¬ 
ration not engaged in trade or business within the United 
States by a nonresident alien individual temporarily 
present in the United States for a period or periods not 
exceeding a total of 90 days during the taxable year and 
whose compensation for such services does not exceed 
in the aggregate S3.000. Such phrase does not include 
the effecting of transactions in the United States in 
stocks, securities, or commodities (including hedging 
transactions) through a resident broker, commission 
agent, or custodian. (See also article 212-1.) 

Whether a nonresident alien has an “office or place of 
business” within the United States depends upon the 
facts in a particular case. The term “office or place 
of business,” however, implies a place for the regular 
transaction of business and does not include a place 
where casual or incidental transactions might be, or are, 
effected. 

♦ * * * * 

These provisions apply to taxable years beginning on 
or after January 1.1936, but have no retroactive applica¬ 
tion to prior taxable years. The increased rates of tax 
are applicable to taxable years beginning on or after 
January 1. 1936. notwithstanding the fact that the pro¬ 
visions of section 143 of the Act. relating to the in¬ 
creased rates of withholding, were not effective until 
July 2. 1936. (See article 143-1.) 
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Art. 212-1. Gross intome of nonresident alien indi¬ 
viduals. —In general, in the case of nonresident alien in¬ 
dividuals “gross income” means only the gross income 
from sources within the United States, determined 
under the provisions of section 119. (See articles 
119-1 to 119-14.) The items of gross income from 
sources without the United States and therefore not 
taxable to nonresident aliens are described in section 
119 (c). As to who are nonresident alien individuals 
see articles 211-2 to 211-6. 

Income received by a resident alien from sources 
without the United States is taxable although such 
person may become a nonresident alien subsequent to 
its receipt and prior to the close of the taxable year. 
Conversely, income received by a nonresident alien 
from sources without the United States is not taxable 
though such person may become a resident alien sub¬ 
sequent to its receipt and prior to the close of the 
taxable year. 

(a) No United States business or office. —A nonresi¬ 
dent alien individual not engaged in trade or business 
within the United States and not having an office or 
place of business therein at any time within the tax¬ 
able year is taxable only on gross income from sources 
within the United States consisting of fixed or deter¬ 
minable annual or periodical income. His taxable in¬ 
come does not include profits derived from the effect¬ 
ing of transactions in the United States in stocks, secu¬ 
rities. or commodities (including hedging transactions) 
through a resident broker, commission agent, or cus¬ 
todian, or profits derived from the sale within the 
United States of personal property or real property 
located therein. 

(b) United States business or office. —The gross in¬ 
come of a nonresident alien individual who at any time 
within the taxable year was engaged in trade or busi¬ 
ness within the United States or had an office or place 
of business therein is not limited to the items of gross 
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income specified in section 211 (a), but includes any 
item of gross income which is treated as income from 
sources within the United States, except those items 
which are exempt from taxation by statute or treaty 
or which are not taxable by the Federal Government 
under the Constitution. (See sections 22 (b). 112, 
116, 119, ail« 212 (b).) 

In general, any nonresident alien individual who 
performs personal services within the United States is 
considered as being engaged in trade or business within 
the United States and therefore his net income from 
sources within the United States, including his com¬ 
pensation, is subject to the normal tax of 4 percent and 
the surtax. However, the phrase “engaged in trade 
or business within the United States’’ does not apply 
to the personal services performed within the United 
States for a nonresident alien individual, foreign part¬ 
nership. or foreign corporation, not engaged in trade or 
business within the United States, by a nonresident 
alien individual temporarily present in the United 
States for a period or periods not exceeding a total of 
90 days during the taxable year and whose compen¬ 
sation for such services does not exceed in the aggregate 
$3,000. Such compensation is not income from sources 
within the United States. (See section 119 (a) (3).) 
As to the exclusion from gross income of the official 
compensation received by employees of foreign gov¬ 
ernments see section 116 (h). 

The effecting of transactions in the United States 
in stocks, securities, or commodities (including hedg¬ 
ing transactions) through a resident broker, commis¬ 
sion agent, or custodian does not bring a nonresident 
alien individual within the class of nonresident alien 
individuals engaged in trade or business within the 
United States, but if a nonresident alien individual by 
reason of rendering personal services in the United 
States, or for other reasons, is classed as a nonresident 
alien individual engaged in trade or business within 
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the United States or having an office or place of busi¬ 
ness therein, he is taxable upon all income from sources 
within the United States, including profit? derived 
from the effecting of such transactions. Such a non¬ 
resident alien individual is required to include in gross 
income capital gains, gains from hedging transactions, 
and profits derived from the sale within the United 
States of personal property, or of real property located 
therein. 

Art. 213-1. Deductions allowed nonresident alien in¬ 
dividuals. —(a) No United States business or office .— 
A nonresident alien individual not engaged in trade or 
business within the United States and not having an 
office or place of business therein at any time within 
the taxable year is not allowed any deductions, the tax 
being imposed upon the amount of gross income 
received. (See article 211-7.) 

***** 

Art. 214-1. Credits to nonresident alien individ¬ 
uals. —(a) No United States office or business. —A non¬ 
resident alien individual not engaged in trade or business 
in the United States and not having an office or place 
of business therein at any time within the taxable year 
is not allowed any credits under section 25, the tax being 
imposed upon the amount of gross income received. 
(See article 211-7.) 

S. Rep. No. 55S, 73rd Cong., 2d Sess., p. 42 (1939-1 Cum. 

Bull. (Part 2) pp. 5S6, 618): 

Section 211 (Revenue Act of 1932). Normal Tax— 
Nonresident Alien Individuals. 

This section of existing law has been omitted from 
the bill. This is a clerical change, since section 11 of the 
bill provides only one rate of normal tax. 

***** 

H. Rep. No. 2475. 74th Cong., 2d Sess.. p. 9 (1939-1 Cum. 

Bull. (Part 2), pp. 667, 673): 
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Nonresident Aliens and Foreign Corporations 

It has also been necessary to recommend substantial 
changes in our present system of taxing nonresident 
aliens and foreign corporations. It appears obvious 
that an undistributed profits tax is not well adapted 
to taxing a foreign corporation with foreign shareholders 
in respect to its income from sources within the United 
States. In section 211. it is proposed that the tax on 
a nonresident alien not engaged in a trade or business 
in the United States and not having an office or place 
of business therein, shall be at the rate of 10 per cent on 
his gross income from interest, dividends, rents, wages, 
and salaries and other fixed and determinable income. 
This tax (in the usual case) is collected at the source 
by withholding as provided for in section 143. Such a 
nonresident will not be subject to the tax on capital 
gains, including gains from hedging transactions, as at 
present, it having been found impossible to effectually 
collect this latter tax. It is believed that this exemp¬ 
tion from tax will result in additional revenue from the 
transfer taxes and from the income tax in the case of 
persons carrying on the brokerage business. In the 
case of a nonresident alien engaged in trade or business 
in the United States, or having an office or place of busi¬ 
ness therein, the same tax is levied on his net income 
from sources within the United States as is levied on 
an American citizen, except for the disallowance of 

certain personal exemptions and credits for dependents. 

***** 

S. Hep. No. 2156, 74th Cong.. 2d Sess., p. 21 (1939-1 Cum. 

Bull. (Part 2) pp. 678. 691-693): 

Nonresident Aliens and Foreign Corporations 

Your committee concurs in the main in the substan¬ 
tial changes made by the House bill in our present 
system of taxing nonresident aliens and foreign corpora¬ 
tions. It seems obvious that a surtax on undistributed 
corporate profits is not well adapted to the taxation 
of a foreign corporation with foreign shareholders in 
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respect of its income from sources within the United 
States. In section 211 (a) it is proposed that the tax 
on a nonresident alien not engaged in a trade or busi¬ 
ness in the United States and not having an office or 
place of business therein, shall be at the rate of 10 per 
cent on his income from interest, dividends, rents, wages, 
and salaries and other fixed and determinable income, 
with no allowance for the deductions from gross income 
and credits against net income allowed to individuals 
subject to normal tax and surtax on net income. Your 
committee recommends, however, an amendment fixing 
the rate of 5 per cent in the case of nonresident alien 
residents of contiguous countries. There is some prece¬ 
dent for such difference in treatment of residents of 
contiguous countries in prior Revenue Acts. It is. be¬ 
lieved to be justified at this time by the relatively low 
rates of tax imposed by such countries on income flow¬ 
ing therefrom to residents of the United States. This 
flat tax (in the usual case) is collected at the source by 
withholding as provided for in section 143. Such a non¬ 
resident alien will not be subject to the tax on capital 
gains, including so-called gains from hedging transac¬ 
tions, as at present, it having been found administra¬ 
tively impossible effectually to collect this latter tax. It 
is believed this exemption from tax will result in con¬ 
siderable additional revenue from the transfer taxes 
and from the income tax in the case of persons carrying 
on the brokerage business. The principal increase in 
revenue will result, however, from withholding tax on 
dividends heretofore not required. 

In the case of a nonresident alien engaged in trade 
or business in the United States or having an office or 
place of business therein, the same tax is levied upon 
his net income from sources within the United States 
as is levied upon the American citizen or resident under 
the House bill. Your committee concurs in this plan 
but recommends amendments to section 211 (b) of the 
House bill which are intended to clarify the meaning 
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of the phrase “engaged in trade or business in the United 
States.” Your committee is also of the opinion that 
the credit of $1,000 against that portion of the net in¬ 
come of nonresident aliens attributable to compensa¬ 
tion for personal services, as provided in section 214 of 
the House bill, should be changed to a general credit of 
that amount limited to nonresident alien individuals 
engaged in trade or business within the United States 
or having an office or place of business therein, and that 
section 214 of the House bill should be further amended 
to allow the credit for dependents provided by section 
25 (b) 2 to nonresident alien individuals of the same 
class who are residents of contiguous countries. 

One other change in the taxation of nonresident aliens 
is recommended by your committee in the form of an 
amendment to section 119 (a) 3 of the House bill. This 
amendment would operate to exclude from the defini¬ 
tion of income from sources within the United States 
compensation received by a nonresident alien individ¬ 
ual for labor or services performed in the United States 
under an employment or contract with a nonresident 
alien individual or a foreign partnership or corporation, 
provided such services are rendered by such nonresi¬ 
dent alien individual while temporarily present in the 
United States for a period or periods not exceeding a 
total of 90 days during the taxable year and that the 
aggregate compensation for such services does not ex¬ 
ceed $3,000. The purpose of this amendment is to per¬ 
mit residents of other countries to make brief visits to 
the United States for business purposes, such as the 
buying and selling of goods, without being subject, be¬ 
fore leaving the country, to a demand for payment of 
tax on their compensation during the period of their 
stay here. Numerous cases of this character arising 
under the present law have created irritation and ill 
will quite disproportionate to the slight revenue in¬ 
volved. The limitations contained in the amendment 
are. it is believed, adequately drawn to prevent any 
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serious abuse of the exemption. This change is consist¬ 
ent in purpose with the amendment to section 211 (b) 

which the committee has recommended. 

* * * * * 

Your committee believes that the proposed revision 
of our system of taxing nonresident aliens and foreign 
corporations will be productive of substantial amounts 
of additional revenue, since it replaces a theoretical 
system impractical of administration in a great number 
of cases. 
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